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PREFACE. 



After meeting successively in the cities of Brussels, 
Geneva, the Hague, Bremen, Antwerp and Frankfort-on- 
the-Main, the Association held its seventh annual Conference 
in the City of London, from the i ith to the 1 6th of August, 
1879. 

The London meeting clearly showed that the public 
appreciation of the objects and labours of the society has 
largely increased. 

As was remarked by Sir Travers Twiss, who presided at 
the closing of the session, the seventh Conference excelled 
its predecessors in the attendance of members, the quality 
of the papers read and the interest attaching to the debates. 
Reference may be made more particularly to the inaugural 
address of the President of the Conference, the Right Hon. 
Sir Robert Phillimore ; the reports of the respective com- 
mittees upon general average, obligations to bearer and 
patents for inventions ; the treatises on the mixed tribunals 
of Egypt and on conventions for the maintenance of sea- 
lights ; and the discussions on copyright and on collisions 
at sea. 

The general character of the work done by the Confer- 
ence may be described as having been thoroughly practical. 

The Association is greatly beholden to the Corporation 
of the City of London, for having placed at the disposal of 
the Conference the Council Chamber and the adjoining 



Digitized by 



Googk 



( M ) 

committee rooms in their Guildhall, and to Sir Charles 
Whetham, then Lord Mayor, for having extended to its 
members the splendid hospitality of the Mansion House. It 
is also much indebted to the London Reception Committee, 
and especially to the chairman, Mr. Alderman Hadley, 
and the senior honorary secretary, Mr, J. Rand Bailey, for 
their exertions in securing to the foreign members a welcome 
befitting the occasion. The thanks of the Conference are 
recorded among the proceedings of the last day of its 
sitting. 

The next Conference will be held in Switzerland, in the 
city of Berne, and will begin on the 24th of August, 1880. 

Oliver Smith, 

Honorary International Secretary. 
London, 16 February, 1880. 
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Association for the Reform and Codification of the 
Law of Nations. 



SEVENTH ANNUAL CONFERENCE. 



LONDON, 1879. 



PROCEEDINGS. 



Monday, ii August. 

On Monday, the nth of August, at 2 p.m., the time appointed 
for the opening of the Conference, the Council Chamber at the 
Guildhall, which, with the adjoining committee-rooms, the Lord 
Mayor and Corporation of the City of London had kindly placed 
at the disposal of the Association for the purposes of the meeting, 
was filled with an assembly comprising representatives of most 
of the foreign legations and consulates in London, including 
those of China, Japan and Siam, and prominent jurists, merchants 
and bankers of the principal nationalities of the civilized world. 

Reception by the Lord Mayor. 

The Right Hon. Sir Charles Whetham, the Lord Mayor, 
Honorary President of the Conference, formally received the 
members of the Association and welcomed them, briefly but 
cordially, to London. 
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It afforded him sincere pleasure, he said, not only in his 
personal capacity, but also as chief magistrate of the City, to 
tender to the eminent men whom he saw before him a very 
hearty welcome. He was commissioned also by the Corporation 
of London to express the gratification which they felt that the 
Association had done them the honour of selecting their ancient 
Guildhall as the scene of its important deliberations. Confer- 
ences such as the present brought together the great nations and 
communities of the world ; and, to say nothing of the discussions, 
which were in themselves so valuable, they bound the delegates 
— ^and through them the nations which they represented — in 
bonds of good feeling and fraternity together. Then, again, what 
could be of greater importance to all countries than that their 
laws, in most, if not all, their branches, and especially that 
the commercial and maritime laws, should be assimilated ? He 
noticed that the subjects selected for discussion were of the 
most varied and weighty character, and he hoped that the wise 
decisions of the delegates would materially promote those objects 
which, in the interests of the public, they had at heart It was 
not for him, a layman, to waste time by expressing his own views 
upon legal subjects; but it was his duty, and he dischaiged it 
with infinite pleasure, to give to the Association — ^and he hoped 
he might especially mention the distinguished foreign guests — a 
most sincere and heartfelt welcome to the City of London. 

Inaugural Address of the President 

The Right Hon. Sir Robert Joseph Phillimore, P.C, Judge 
of the Probate, Divorce and Admiralty Division of the English 
High Court of Justice, the President of the Conference, then 
delivered the following inaugural address : 

" Gentlemen, 

" This Association owes a debt of much gratitude to the 
Lord Mayor of London, which, I am sure, it will always be, as it 
now is, eager to acknowledge. 
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" True to the traditigaas of his high office, he receives us with 
a cordial welcome and a hberal hospitality. 

'* Gentlemen, the Association which I have the honour to 
address is composed of distinguished persons collected from 
various parts of the world, having for their object, by the free 
interchange of opinions, to improve and strengthen the principles 
of international jurisprudence in the application of those prin- 
ciples both to the mutual intercourse of states in their aggre- 
gate capacity and to the case of individual persons resident or 
domiciled in foreign countries. Their endeavour is, in other 
words, to place upon a true basis the principles of public and 
private international law and in some degree also of public 
national law. 

" Wamkoenig, in his Docfrina Juris Philosophical puts before us 
the whole matter in a few perspicuous sentences : * Omne jus 
ifaque aut ad singuios homines tanquam privates spectaf, aut ad 
aliquem populum ejusque civitatis statum^ aut denique ad mutuas 
populorum inter se necessitudines ; omne jus igitur aut privatum est^ 
aut publicum^ aut jus inter gentes, quod hodiemi male ' droit des gens * 
appellant et melius * droit intemationaV dicerent^ 

"It is obvious that the great advantage of meetings of 
associations like the present is to bring the public opinion of 
different states into harmony as to the principles of international 
law and as to the measures necessary for giving to those prin- 
ciples somewhat of the precision of positive law. 

" Before entering upon the discussion of the subject which is 
about to engage the attention of this Association, I may perhaps 
be permitted to mention a historical circumstance of very recent 
date connected with that subject, the memory of which is suggested 
by the scene of our present meeting. Not very far from this spot 
lie the bones of a great patriarch of international jurisprudence, 
Alberico Gentili. He was born at Sanginesio, in the year 1552, 
and graduated as doctor of civil law in the university of 
Perugia. Obliged to flee from his native country on account of 
his sympathies with the Reformation, he arrived, in 1580, in 
England and, after acquiring a great reputation at Oxford, was 
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appointed, in 1587, to the Regius Professorship of Civil Law in 
that university. In the year following he began the publication of 
the most important of his numerous works, the De Jure Belli. 
In 1605 he was appointed Advocate forthe King of Spain in the 
English Court of Admiralty. In 1608 he died in London and 
was buried in the churchjrard of St Helen's Church, Bishopsgate. 

" Till quite recently but few of the facts just mentioned had 
. been ascertained. The writings of Gentili had become so rare 
as to be seldom consulted, and the importance of the position 
occupied by him in the history of international law was suspected 
only by those few persons who had made a serious study of the 
literature of the science.* 

" In November, 1874, Professor Holland delivered at Oxford 
an Inaugural Lecture upon the Life and Writings of Gentili, 
which, when copies of it reached Italy, produced a remarkable 
revival of interest in the subject Thanks to the energy of 
Professor Sbarbaro, of the university of Macerata, and of Dr. 
Leopardi, secretary of the town of Sanginesio, a numerous com- 
mittee was at once formed, of which the then Crown Prince and 
now King of Italy was honorary president. Professor MANCiNi,t 
Minister of Grace and Justice, president, and Professor Sbarbaro 
secretary, for the purpose of doing honour to the memory of the 
great jurist 

" In this country an Executive Committee was organized in 
November, 1875, among the professors and graduates of the 
Oxford faculty of law, of which Prince Leopold accepted the 
office of honorary president, and of which I had the honour of 
being chairman and Signor V. de Tivoli honorary secretary* 

" The Committee were enabled by subscriptions — 

** (i) To erect a memorial tablet to Alberico Gentili in the 
church o St Helen near the spot where he and his 
father were buried. 

" (2) To contribute towards the expense of the republication 

* It may be mentioned that a tribute to the genius of Gentili is to be found 
in the learned judge's Commentaries on International Law^ 1854 cd. — ^Ed. 
t An Honorary Vice-President of the Association. 
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by the Oxford University Press of the De Jure Belli 
under the learned editorship of Professor Holland. 

*'The tablet was unveiled by Prince Leopold at St Helen's 
Church on July 7, 1877, when a short address was delivered 
by me, and speeches were made by the Prince, the Italian 
ambassador and others. 

"I return from this little digression, which I hope will be 
thought neither wholly uninteresting nor inappropriate to the 
occasion, to the main subject of the present address, and first with 
respect to public international law. 

"The * violence, oppression and sword-law' which, to borrow 
Milton's language, have prevailed in part of Europe during the 
last quarter of a century ought not to shake our reliance on the 
true principles of that law. 

" There always have been, and always will be, a class of persons 
who deride the very notion of international law, who delight in 
scoffing at the jurisprudence which supports it, and who hold in 
supreme contempt the position that a moral principle lies at its 
root 

" The proposition that, in their mutual intercourse, states are 
bound to recognize the eternal obligations of justice apart from 
considerations of immediate expediency they deem stupid and 
ridiculous pedantry. They point triumphantly to the instances in 
which the law has been broken, in which might has been substi- 
tuted for right, and ask if Providence is not always on the side of 
the strongest battalions. * Let our strength/ they say, * be the law 
of justice, for that which is feeble is found to be nothing worth.'* 

" But, in truth, these objections are as old as they are shallow. 
*" Nier P existence* (says Mr, Franck, in his Discaurs du 94 
dkcemhre^ 1872) ^d*un droit intemationaly ^est nier Hmplemmt 
r existence du droit; car par quel miracle ce qui est juste ou injuste 
it Vkgard d'un homme ne le serait-il pas ^ regard d*une rtunion 
d'kommes vivant sous les mimes lois^ ^est-d^ire^ d Ftgard dune 
nation V The objectors leave untouched the fact that there is, 
after all, a law to which states, in peace and war, appeal for the 
* Wisdom of Solomon y c. ii, v. II. 
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justification of their acts, that there are customs and usages 
generally recognized, that there are writers whose exposition of 
that law has been stamped as impartial and just by the great 
family of states, that they are only slighted by those upon whose 
crimes they have by anticipation passed sentence, that municipal, 
as well as international, law is often evaded and trampled down, 
but exists nevertheless, and that states cannot, without danger as 
well as disgrace, depart in practice from doctrines which they 
have professed in theory to be the guide of their relations with the 
commonwealth of Christendom^ 

" The axiom of the illustrious Grotius, * Populus jura natures 
gerUiumque violans sua quoque iranquillitaiis in posterum rescindit 
munimentai remains as true to-day as when it was written by its 
great author more than two centuries ago. 

" The precedents of crime no more disprove the existence of 
international, than of civil, law. The necessity of justice to the 
existence of society is- not denied, but it is not more obvious than 
the necessity of justice to the intercourse of states — ^the society 
of societies. * Justice,* said Mr. Burke, who said all things well, 
* is the great concern of mankind.' 

" There never was an epoch in which the lives of states and 
of the individuals who compose them were so incapable as at 
present of isolation and so necessarily brought into mutual com- 
munication and contact The powers of lomocotion, transport 
and communication are so marvellously increased and increasing 
that exclusive insularity, with the maxims, of public national law 
appertaining to it, has become impossible. Witness the great alter- 
ations recently effected in the legislation of England, once the great 
champion of exclusive nationality, respecting naturalization and 
extradition. The agencies of steam and telegraphy are binding 
together the extremest parts of the globe in a manner which the 
immediate ancestors of those now alive would have considered as 
much a tale of fiction as any story in the Arabian NightsV Enter- 
tainments. And not the least important consequence of this new 
order of things is to render the better culture of this branch of 
jurisprudence a paramount necessity. It is no longer competent 
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to any state to refuse to take cognizance of foreign laws and the 
foreign administration of justice. The life of civilized man seems 
to be necessarily brought into contact with the legislation and the 
law of various countries, and it seems hardly too much to say 
that he has a right to know by which of these legislations and 
laws his person, his acts and the facts which aflfect his jural 
position are to be determined. No state can or would desire to 
coni&ne the liberties of its subjects within its own territorial limits. 
Its subjects become sojourners or domiciled in another territory ; 
they enter into engagements and obligations which are contracted 
in one place, relaxed in another and executed or extinguished in 
a third. 

" Now it clearly concerns the general interests of humanity and 
the administration of justice that so far as possible the rights 
acquired by individuals shall be governed by the same principles, 
when they are brought under the consideration of the legislature 
or judicature of different states. 

" There should be a harmony and not, though we are familiar 
with the expression, a conflict of laws. It was as characteristic of 
the great German jurist Savigny to consider this subject of private 
international law from the former, as it was of the great American 
jurist Story to consider it from the latter, point of view. 

"Private international law, no less than public international 
law, requires for its development the existence of independent 
states ; and the acquired rights of the individual ought not to be 
subject to alteration and change, because judiciary action may be 
invoked for their protection in this or in that state. There is a 
law, or, if I may use the expression, a master principle, to the 
imperium of which they are naturally, and by the reason of the 
thing, subject ; and this ought to be recognized by the foreign, 
as well as the domestic, tribunal. There is a great difficulty, no 
doubt, in deciding what this law should be, and to what state it 
is competent to declare what this law shall be. It is often said, 
and, with certain qualifications, not unjustly said, that the adoption, 
by a state, of a foreign law is a question of international comity or 
courtesy. But this does not mean that a state has a moral right 
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to disregard the foreign law to which the jural relation is properly 
subject, or where, to use the expression of Savigny, it has its true 
seat. It is not morally competent to a state to create, as it were, 
a new right, instead of simply protecting in its legitimate con- 
sequences the right already in existence. 

" All sovereign authority is founded upon two principles, that of 
territory and that of nationality. 

. " It is accordingly as the jural relations of a particular right 
appertain to territory or nationality that the law to which that 
right is subject should be ascertained. Let it not be thought that 
this doctrine would trench upon or weaken the jurisdiction or 
authority of independent states. 

" It does not require them to part with one jot of that 
authority, it fully recognizes their equality 9,nd their exclusive 
competence to make and to enforce the law within their own 
territorial limits; but it calls upon them, as it were, to lift up 
their hearts and take an enlightened and broad view of their 
duties as members of the great commonwealth of states. The 
great cause of social order is to be upholden by them, and, while 
they institute diflferent laws, they ought to respect in their own 
territory rights acquired in a foreign state and, for this purpose, to 
seek out and adopt as their own the law which would naturally 
govern the jural relation in question. It is, in fact, a matter of 
reciprocal concession, of reciprocal advantages and mutual 
interests, * mtUticB vicissitudinis ohtentus ' — * ob redprocam utilitaietn^ 
for the sake of doing justice and not of the abandonment of 
national independence or competence. * Usu exigente^ (to borrow 
the language of the Institutes), * et humanis necessitatibuSy gentes 
hutnana jura qucedam sibi consHtueruni' * The highest duty of 
the state is to make natural right triumphant or, as the Prench 
say, ' ia rialisation du droit^ 

"The Code Napolkon erred grievously against this doctrine, 

when it drew a distinction between the civil rights and the 

natural rights of the foreigner, denying him the enjoyment of 

the former rights, except when secured by a treaty of reciprocity. 

* L. I, t. ii, 2. 
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At the same time, it appears to me necessary to bear in mind 
the distinction between the concessions of international comity 
and the obligations of international law. 

** In some of the observations which follow I may be pardoned 
for repeating what I have elsewhere written. 

" * Debitor^ says the Roman Law, * infelligitur is a quo invito exigi 
pecunia potest* One state may be lawfully compelled by force to 
pay its debt to another member of the community of states. 
But the concession of comity may not lawfully be exacted by 
force. And from the same authority is derived the maxim so 
often cited on the subject, * Extra territorium jus dicenti impune 
non paretur'* 

"The writer upon international law is bound to draw the 
distinction which has been mentioned between comity and law. 
But having done so, and shown on what terms comity is admitted 
to govern the jural relations of the subjects of different states, he 
may, and ought to, insist that the Jus gentium^ like the jus inter 
genies, is built upon the hypothesis of a common law for 
a commonwealth of states t — *^^ diversitate judicum una 
justitiaJX And as the national jurist endeavours to apply rules 
of justice to cases which come in contact with different laws 
of different independent portions or provinces of one integral 
state, so ought the international jurist to consider cases which 
come in contact with the laws of different states of one common- 
wealth and to apply the like rules of justice. To both the 
remark of Pascal is equally applicable, * Plaisante justice qtiune 
rivitre ou une montagne borne \'\ or, as it is admirably put by 
Cicero, ^Qui autem avium rationem dicunt esse habendam, externorum 
neganty hi dirimunt humani generis societatem,* \\ It is true that 
the national jurist may, with respect to different portions of one 
state, invoke the sanction and enforcement of a common superior, 
while the international jurist cannot do this, for states have no 
common superior; but he finds a practical substitute in the 

♦ Dig, 1. ii, t. ii, s. 20. t Savigny^ R, R,^ viii, ss. 348, 349. 

% CassiodoruSf as cited by Miltitz^ Manuel des Consuls ^ i, 162. 
§ Pensiesy art. vi, s. 8. || De Off,, lib. iii, c. vi. 
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pressure of the necessities, and mutuality of the exigencies, of 
states. Every invention of man and the age teems with ' such 
devices, which renders more easy and more quick the intercourse 
of the subjects of diflferent states, increases this pressure and 
strengthens this mutuality. To treat the foreigner and the native 
as entitled to a like measure of justice has become the manifest 
interest, as it has ever been the clear duty, of states. The vision 
of the great statesman and orator does not appear incapable of 
practical fulfilment to the Christian jurist, who sees how mar- 
vellously time and space are, relatively to the past, annihilated, 
and how the remotest corners of the earth are becoming knit 
together by agencies unknown, undreamt of, by antiquity. The 
day may not be far off when civilized man, wherever he goes, 
^sesenon unius circumdaHim mcsnibus Iodised 'cwem totius mundi^ 
quasi unius urbis^ agnoverit"* 

" Nevertheless, there are exceptional restrictions which limit, in 
a commonwealth of states, the application of this principle of a 
common law. They grow out of the reason and nature of the 
thing. In every state there are various kinds of laws the special 
nature of which is not in harmony with this principle. 

*' To define the limits of these exceptional restrictions is among 
the most difficult tasks which can be imposed upon the jurist. 

" These exceptional restrictions partake of a political and of 
a moral and religious character ; for international comity, like 
international law, can only exist in its lowest degree among 
independent states, in its next degree among independent 
civilized states, and in its highest degree among independent 
Christian states. There is a third class of these exceptional 
restrictions, namely, laws of a stringent, positive, character, 
which are the peculiar growth of the peculiar institutions of a 
foreign state — an exotic incapable from its nature of being 
transplanted into a strange soil. Under these three categories 
it would seem that all these exceptional restrictions may be 
classed. 

** First, with respect to those of a poUtical character. 
* Cicero f de Legibus^ p. i, c. xx, i66. 
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" The law of the foreign state cannot be admitted into another 
state, if it be contrary to any fundamental or constitutional law or 
usage of that state. 

*^ Under this head are included the following propositions : 

" I. That the foreign law be not incompatible with the safety 
of the state. 

" 2. That it be not prejudicial to the public interest of the state. 

" Under this head may also be mentioned the universal rule 
that one state will not administer within its territory the criminal 
law of another. It will be interesting to observe how the 
generality of this proposition has been qualified by treaties on 
the subject of extradition and the practice of states thereupon. 

"Secondly, with respect to exceptional restrictions arising 
from moral and religious considerations, no foreign law which 
enjoins or sanctions an institution, custom or practice at variance 
with the immutable laws of right written by the finger of God 
on the heart of man * or with those which have been the subject 
of his express revelation can be admitted into a Christian state. 

"With respect to the exceptional restriction arising from 
considerations of the stringent positive character of the foreign 
law, a law of this character, the peculiar growth of accidental 
circumstances, alien to the feelings, habits and laws of the state 
which would have to enforce it, has no claim to be admitted on 
the ground of comity, concerning which, in such a case as this, 
the rule of Huberus is sound, * Quatenus sine prcBJudido indul- 
gentium fieri potest ' f 

"A case may also be imagined, not only where there is a 
conflict between the laws of the foreign state and of the state 
of the forum^ but also where it is a matter of doubt which should 
prevail In such a case a tribunal of the North American 
United States % has declared itself strongly in favour of the law 

* ** Pacta qtuB contra leges constitutionesqiie^ vel contra bonos tfiores^ fiunt 
nullam vim habere induhitati juris est^ — Cod,^ 1. ii, t. iii, s. 6. 

** Pacta qua turpem causam continent non sunt observandaT — Dig.^ 1. ii, t. 
xiv, 27, 4. 
. t De Conflict, Leg.^ lib. i, tit. ii, s. 2. 

X Story i s. 28. 
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of the actual forum. Probably such a case would be of very 
rare occurrence, but the principle of such a decision appears 
very questionable.* 

" The foregoing categories appear to comprise the principles 
which regulate the application and restrain the enforcement 
of foreign laws according to the comity of states, whether 
that comity be administered in courts of justice or by acts of 
the executive or of administrative authorities. Many illustrations 
of the possible application in practice of the restrictions may 
be imagined. 

" For instance — no Christian nation could be expected to 
tolerate polygamy or incest within its territory, because the 
persons practising it were subjects of a country which permitted 
such connections. Nor could a Christian nation whose law 
regarded certain marriages as incestuous, which other Christian 
nations sanctioned, be required to recognize the validity of such 
marriages in the cases of its own subjects, though celebrated in 
a country which permitted them. 

" No country which held the status of slavery to be abomin- 
able and unwarranted by the laws of God and man (as most 
Christian nations do at this moment) would allow any title to 
property of this description to be set up, or any legal consequences 
to be drawn from it, within her dominions. 

" Again, no state can be expected to enforce the execution of 
any law which oflfends the religious feeling of the community — 
such, for instance, as the law that the descendants of the Jew 
who had been converted to Christianity should be excluded from 
the right of succession ab intestate^ or such as the old Irish 
Popery Laws, branded with deserved infamy in \h^ immortal 
writings of Burke. With respect to the revenue laws — 
♦ Unfortunately (Story observes, s. 245), from a very questionable 
subserviency to mere commercial gains, it has become an es- 
tablished formulary of the common (he means the English and 

♦ The mischievous extent to which this doctrine may be easily pushed 
appears in the decision of the Louisiana tribunal in Olivier v, Townes^ 2 
Martens' {Amer.) Reports^ N. S., 93. 
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American) law that no nation will regard or enforce the revenue 
laws of any other country, and that the contracts of its own 
subjects, made to evade or defraud the laws or just rights of 
foreign nations, may be enforced in its own tribunals. Sound 
morals would seem to point to a very different conclusion.' 

" No state would allow a foreigner to do any act with respect 
to another foreigner of the same nation, which act would violate 
the law of the state, though permitted by the law of their own 
land. No foreigner, for instance, would be allowed to inflict any 
chastisement or cruelty upon his wife or any member of his 
family or suite, because such chastisement or cruelty would be 
authorized by the law of the foreigner's native country. 

"The foregoing cases relate principally to the question of 
allowing the operation of foreign laws at variance with the 
religion or morality of the state. There are others in which the 
application of these laws is denied, because injurious to the 
public policy of the nation. 

** Thus, Great Britain and the United States of North America 
once considered the allegiance of native subjects as indelible and 
would not allow them so to incorporate themselves with another 
nation as, in the event of war breaking out between the country 
of their domicil and that of their birth, to allow them to bear 
arms against the latter. 

" If a state, upon grounds which are supposed to concern 
the welfare and safety of the constitution, impress a personal 
incapacity upon its sovereign, or its subject, to enter into a 
contract of a particular description, that state will not hold 
valid such a contract because it was executed in a foreign land, 
according to the municipal law of which it was legal and 
iDinding. England by the Royal Marriage Act impressed a 
personal incapacity upon certain members of the Rqyal Family 
to contract a marriage except under certain conditions, and the 
tribunals of this country refused to recognize a marriage duly and 
legally contracted, according to the lex loci contractiis^ by a member 
of that family in a foreign land, but with respect to which these 
conditions had not been fulfilled. England has also, by the express 
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provisions of a statute, * rendered it unlawful for any of her 
subjects, * wheresoever residing,' to be the possessor or purchaser 
of a slave even in any state. Upon this subject also an indelible 
personal incapacity is by this law impressed upon the Englishman, 
and, though the penalty of infringing it cannot be inflicted upon 
him while he is resident in a state which permits slavery, it will 
reach him whenever he comes within the jurisdiction of England. 

" But where these exceptional restrictions do not apply, a 
state can then (to borrow the phrase of Vattel) perform an 
office for another nation without neglecting its duty towards 
itself, or, rather, comity then assumes the character oi Jus 
gentium privatum; the general principle of which cannot be 
more happily conveyed than in the language already referred to 
of Lord Stoweirs celebrated judgment in Dalrympk v, Dalrymple, 
where, deciding upon the validity of a Scotch marriage in an 
English court, he said : ' Being entertained in an English court, it 
must be adjudicated according to the principle of English law 
applicable to such a case. But the only principle applicable to 
such a case by the law of England is, that the validity of the 
marriage rights must be tried by reference to the law of the 
country where, if they exist at all, they had their origin. Having 
furnished this principle, the law of England withdraws altogether 
and leaves the legal question to the exclusive judgment of the 
law of Scotland.* 

" It should be observed that this branch of jurisprudence has 
been, and is being, scientifically developed by judges and by jurists. 
It is also a matter for rejoicing that it has escaped the Procrustean 
treatment of positive legislation and has been allowed to grow to 
its fair proportions under the influence of that science which works 
out of conscience, reason and experience the great problem of 
civil justice. 

" A code of international law, if it is ever to be effected, must be 

" * not the hasty product of a day, 
But the well-ripened fruit of wise delay,' 

the result of a concurrence of the free will of independent states, 
* 6&7 Vict., c. 98, s. I. 
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and not the creature of despotic order or separate legislation. It 
must, in fact, be the consequence of diplomatic negotiation and 
treaty. 

" There is, perhaps, no more remarkable instance of the in- 
corporation of international into public law than the case of the 
ambassador. 

" The whole law with respect to his rights and privileges has been 
taken, avowedly, in England as well as in other countries, from 
the writings of international jurists. 

" The judge, indeed, as is often said, is not a legislator, but, in 
discharging the necessary duty of interpretation, he is sometimes, 
as he was in this instance, obliged, practically, to become one. 

" The various subjects chosen for discussion upon this occasion 
appear to me very interesting; but, I much desiderate one that 
does not appear in the catalogue, that is, the law as to marriage, 
considered from an international point of view. 

" The institution of marriage is, even more than that of propert}', 
the foundation upon which the fabric of social order, in every 
civilized country, is built. The ruling policy of all wise lawgivers 
and statesmen has been to strengthen and protect this institution. 

** It has been universally recognized before the introduction of 
Christianity and, of course, much more since that event, that upon 
the law relating to this subject the security of the state and the 
well-being of the citizen mainly depend. 

" Horace, often as wise in his teaching as graceful in his verses, 
told us long ago : 

** * Oppida coepenint munire et ponere leges, 
Ne quis fur esset, neu latro, neu quis adulter.' 

^' It is with sorrow and shame that I express my opinion that the 
present international practice and law with respect to marriages of 
foreigners is a disgrace to ChristendonL 

" The tribunals of one state hold that the capacity of a person 
to contract marriage depends upon the law of his domiciL The 
tribunals of another that it depends upon the law of the place 
where the contract is entered into, and perhaps a third state has 
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another theory' upon the subject And sometimes, even a 
different rule prevails in different portions of the same empire. 

" And while this scandalous conflict of law exists, the holy estate 
of matrimony is weakened and degraded, and the same children 
are treated in one state as bom in wedlock and in another as 
bastards. It has happened, and I fear not unfrequently, that the 
marriage of an English wife in England according to the rites of 
her church and the law of her country to a French subject is not 
recognized in France, and the EngHsh wife finds that her marriage, 
which was valid at Dover, is invalid at Calais on account of the 
absence of some formahty which the French law required, and of 
which she was wholly ignorant. Without expressing a decided 
opinion, whether the school which estimates capacity by the law of 
the domicil or that which estimates it by the law of the place of 
the contract be preferable, I venture to express a hope that a 
general rule may be established by the consent of nations, to the 
following effect, namely : 

" That in this contract of contracts marriage before a civil officer 
according to the forms and with the delays prescribed by the civil 
law of the country where it is celebrated should be everywhere 
recognized as valid. The condition of the delays would have the 
effect, as it has had by recent legislation in Scotland, of preventing 
the evasion by foreigners of the law of their own country. 

" At all events, an experiment might be made by treaty between 
two states, fortified by the necessary legislation ; and if that 
experiment were successful, the remedy might be further extended. 
The conflict of laws respecting marriage arises in an even more 
serious shape upon the subject of divorce, upon which I cannot at 
present enter^ but which might, at least as between states 
recognizing divorce, be remedied by a similar treatment 

" It would exceed the bounds of my duty upon this occasion to 
enter upon any of the special subjects selected for discussion. 
They may be safely left to the able hands to which they are 
entrusted. 

" My task, therefore, approaches its end. I wish that I could 
have had more leisure to devote to it and to render it worthier of the 
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occasion ; but am convinced that it will meet with an indulgent 
reception^ more especially as I did not seek or take upon myself 
the distinguished honour of addressing you, but consented to do so 
at the request of the Executive Council of this Association. But, 
whatever defects my address may have, it has been my object in 
this, as in other writings, to make a humble contribution to the 
previously existing proof that states, as well as individuals, of 
which they are the aggregate, have in their collective capacity a 
sphere of duty assigned to them by God. I have endeavoured, 
however feebly, here as elsewhere, to forward the great argument 
that there are international rights and international duties and 
therefore international laws, and that every work whiqh tends to 
procure recognition of these laws and to show by history, by 
reason and by authority that the interest and the duty of states 
are one confers some benefit upon the commonwealth of 
nations. 

" Plato, in his immortal work, the Republic,* long ago observed : 
*Suc(uoi Sip avrjp 8iic(uas 7rdXco>9 Kar avro to t^s SiKauocrvvrj^ ctSos ov8h^ 
SiOMTct, dXX' o/xoios IcTTot.' (* The just man, so fer as justice is 
concerned, diflfers in nothing from the just state/) 

" * Ne^ue enim,* says St. Augustine, * aliunde heata civitas^ aliunde 
homo,* 

" But time would fail me to enumerate the illustrious men who 
have upheld this doctrine and handed in turn the lamp of life to 
their successors. . Let me conclude in the unrivalled language 
which clothed the deep thought of Hooker : 

" * Of law no less can be said than that her seat is the bosom of 
God, her voice the harmony of the world ; all things in heaven 
and earth do her homage, the very least as feeling her care, the 
greatest as not exempted from her power ; both angels and men 
and creatures of what condition soever, though each in diflferent 
sort and manner, yet all with uniform consent, admiring her as the 
mother of their peace and joy ' " t- 

* Lib. iv, c. xi. t Hooker ^ Eccl PoL, ch. i. 
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Vote of Thmks to the Presided, 

A vote of thanks to Sir Robert Phillimore for his eloquent, 
interesting and instructive address, proposed by Sir Travers 
Twiss, Q.C., D.C.L., F.R.S., of London, and seconded and 
supported by Mr. Henry Richard, M.P., of London, and the Hon. 
S. B. RuGGLES, Delegate of tiie New York Chamber of Commerce, 
i/^as passed by acclamation. 

Sii Robert Phillimore duly acknowledged the compliment 

Minutes of the Sitxtk Annual Conference. 

The Minutes of the Frankfort meeting were laid upon the table 
by Mr. Olfver Smito, of London, Honorary International 
Secretary, who moved : — 

" That the minutes of the Conference held at Frankfort-on-the- 
Main in 1878 be gathered to the archives of the Association." 

This was seconded by Dr. T. Spinks, Q,C., of London, and 
resolved by the Conference. 

Report of the Council for the year 1878-9. 

Mr. H. D. Jencken, of London, Honorary General Secretary, 
presented the report of the Council for the past year, signed by 
Sir Travlrs Twiss, as Chairman of the Executive Council This 
document described the progress made since the Frankfort Con- 
ference, as appearing more at large in the reports of the various 
committees, and announced, besides the accession of 116 ordinary 
members, the addition of the following names to the list of officers : 
Honorary Vice-Presidents : His Excellency the Marquis TsIing, 
Chinese Minister at the Court of St James's, and His Excellency 
Masataka Kawasse, late Japanese Minister at the Italian Court ; 
Vice-President : M. Boucher-Cadart, Paris ; Members of the 
Council: Professors E. R. N. Arntz and A. Rivier, of the 
University of Brussels, Mr. C. H. E. Carmichael, Alderman 
S. C. Hadley, Mr. Charles Meldon, Q.C, M.P., Mr. J. Horn 
Payne, Dr. W. G. F. Phillimore, the Chevalier O. J. Richter, 
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Consul-General for Sweden and Norway, Dr. F. J. Tomkins and 
Mn Cornelius Walford, of London, Mr. J. H. Fawcett, H.B.M. 
Consul-Greneral, and Mr. Edwin Pears, of Constantinople, and 
Dr. E. N. Rahusen, of Amsterdam ; and Assistant Secretary : 
Mr. Alexander Scott, of London. It recorded the deaths of Sir 
William Young, Chief Justice of Nova Scotia, and Dr. J. P. 
Bredius, Member of the States-General of the Netherlands (to 
whom, it said, the Association owed a large share of its earlier 
success), Vice-Presidents, and Dr. F. M. C. Pfeiffer, formerly 
Burgomaster and President of the Senate of Bremen^ a Member 
of the Council ; also of Senator Dr. D. B. Adler, of Copenhagen, 
ordinary member, an energetic and valuable correspondent It 
conveyed the thanks of the Council to Dr. V. Marcus, Syndic of 
Bremen, Honorary Secretary for Germany, for an elaborate 
separate report, drawn up by him for the German members ; and 
finally it stated that, owing to the munificence of a donor who 
desired to remain anonymous, the finances of the Association were 
in a very flourishing condition. 

The report being in print in the hands of the members of the 
Conference, Mr. C. H. Meldon, M.P., moved, seconded by Dr. 
T. H. Tristram, Judge of the Consistory Court of London, and 
il was resolved : — 

" That the report of the Council for the year 1878-9 be taken 
as read." 

Correspondence. 

Mr. Oliver Smith read to the Conference a letter from the 
Right Hon. Sir Fitzrov Kelly, Lord Chief Baron of England, 
the President of the Association, in which his Lordship expressed 
his sorrow at being compelled by advancing age and foiling health 
to resign the presidentship of the Association, a letter from Mr. K 
DwYER Gray, M.P., Lord Mayor elect of Dublin,* assuring the 
Association of a hearty welcome in Dublin, if it would meet there 
during his mayoralty, and letters excusing their absence, or ex- 
♦ Cf. p. 309, post, 

£ 2 
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pressing their sympathy with the objects of the meeting, from the 
Right Hon. Earl Cairns, Lord High Chancellor of Great Britain, 
the Hon. Baron Pollock and the Hon. George Denman, Judges 
of the English High Court of Justice, Sir J. Pauncefote, the 
English Legal Under-Secretary of State for Foreign Affairs, Professor. 
Sheldon Amos, of the University of London, Mr. David Murray, 
of Glasgow, Mr. J. Hobson, President of the Sheffield Chamber 
of Commerce, the Hon. M. R. Waite, Chief Justice, and the 
Hon. S. J. Field, a Judge, of the Supreme Court of the United 
States, his Excellency the United States Minister in London, 
the Hon. W. C. Endicott, Judge of the Supreme Court of 
Massachusetts, the Hon. D. D. Field, President of the Frankfort 
Conference, Mr. C. Simon, of Washington, Dr. F. A. P. Barnard, 
President of Columbia College, N.Y., the Hon. C. A. Peabody, 
formerly Chief Justice of the Supreme Court of Louisiana, the 
Hon. W. E. Dodge, Mr. F. R. Coudert and Mr. W. R. T. Jones, 
of New York, the Hon. K S. Tobey, President of the American 
Peace Society, and Mr. Folger, of Boston, Mr. Charles Platt 
and Mr. H. D. Sherrerd, Secretary of the Board of Underwriters, 
of Philadelphia, Professor D. S. Talcott, of Bangor, Maine, 
Professor L. Goldschmidt, of the University of Berlin,. Dr. 
MuMM von Schwarzenstein, Oherburgermeister of Frankfort-on- 
the-Main, Professor H. Thol, of the University of Gottingen, 
Legal Privy Councillor Dr. O. Gildemeister, Burgomaster and 
President of the Senate of Bremen^ Professor H. E. Guterbock, 
of the University of Konigsberg, Herr A. Cumrom, President of 
the Hamburg Chamber of Commerce, Dr. Oswalt, of Frankfort- 
on-the-Main, Herr M. Ulrich, General Secretary of the Inter- 
national Transport Union, Berlin, Baron Kem^ny, Hungarian 
Minister of Commerce, Baron Max von Kijbeck, of Lechwitz, 
Moravia, Dr. Leopold Neumann, of Vienna, Member of the 
HerrmhauSy Dr. Heinrich Jaques, of Vienna, Member of the 
Chamber of Deputies, H«rr August von Albon, President of the 
Naval Board of Trieste, Dr. Ede Kornvei, of Buda-Pesth, the 
Chevalier Dr. C. de Scherzer, Consul-General of Austria- 
Hungary at Leipsic, his Excellency the French Ambassador in 
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London, Professor Daniel de FoLleville, of the University of 
Douai, M. A, Lalande^ President of the Chamber of Commerce, 
and M. A. U. Naudent, Mayor, of Bordeaux, M. A. G. Grandval, 
President of the Chamber of Commerce of Marseilles, M. A. 
Mallet, President of the Chamber of Commerce, and M. Jules 
Siegfried, Mayor of Havre, M. Henri Bernhard, President, and 
M. C. Bourdon, Vice-President, of the Chamber of Commerce of 
Lille, M. Henri Becker, of Paris, Honorary Secretary of the 
French Committee, Professor Wladimir Besobrasoff, of the 
University of St. Petersburg, Professor Augusto Pierantoni, of 
the University of Rome, Member of the Italian Chamber of 
Deputies and Counsel to the Italian Foreign Ofiice, Signor E. 
Parodi, S)aidic of Genoa, Senor Don Julian de Pastor, 
Madrid, H.R.H. the Crown Prince of Sweden and Norway, Mr. 
K. Olivecrona, Stockholm, Judge of the Supreme Court of 
Sweden, Mr. Oscar Dickson and Dr. S. A. Hedlund, Member 
of the Swedish Parliament, of Gothenburg, Professor L. M. B» 
Aubert, of the University of Christiania, Mr. C. Jansen, Mayor of 
Christiania, his Excellency General de Bulow, Danish Minister in 
London, Mr. C. F. L. Mourier, Chief Justice, Mr. C. S. Klein, 
Judge, of the Supreme Court, and Mr. N. F. Schlegel, Judge of 
the Admiralty Court, of Denmark, Dr. A. Hindenburg and Mr. 
MoRiTZ G. Melchior, President of the Chamber of Commerce, 
of Copenhagen, Dr. Herman Halkier, Honorary Secretary of 
the Danish Committee, M. Ernest Pictet, President, and M. A. 
Turrentini, Member, of the Grand Council of the Republic and 
Canton of Geneva, M. MoiSE Vautier, President, and M. A. 
Carteret, Vice-President, of the Council of State, Geneva, M. A. 
BouRDiLLON, President, and M. Rivoire, Vice-President, of the 
Administrative Council, Geneva, Professor Karl Konig, Bern, 
Professor Charles Brocher, Geneva, Dr. Charles Lemonnier, 
President of the Ligue InUrnationale de la Paix et de la Libertts 
Geneva, M. H.Vernet, Consul-General of the. Swiss Republic in 
London, M. K Cremers, late Dutch Minister of Foreign Affairs, 
.Member of the Second Chamber of the States-General of the 
Netherlands, M. F. B. Coninck-Liefsting, Judge of the Supreme 
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Court of the Netherlands, M. P. J. Bachiene, Councillor of State, 
and Mr. A- A, de Pinto, of the Hague, M. M. H. Insinger, Presi- 
dent of the Chamber of Commerce of Amsterdam, M. M. Mouchy, 
President of the Chamber of Commerce of Rotterdam, M. J. F. 
Mansvelt Beck, President of the Chamber of Commerce of the 
Hague, M. C» H. Faider, Councillor of State, Brussels, M. 
Auguste Couvreur and M. S. Guillery, Members of the Belgian 
Chamber of Representatives, Professor E. R. N. Arntz, of the 
University of Brussels, M. Leopold de Wael, Bourgmestre^ and 
M. E. VAN Peborgh, of Antwerp, Dr. Lapenna, President, and the 
Hon. John Scott, Judge, of the International Court of Appeal 
Alexandria, M. Villevaleix, of the Haytian Legation in London, 
and others. 

The Secretary also informed the meeting that two of the most 
zealous members of the Association, Dr. Joseph P. Thompson,* 
of Berlin, and Dr. -A. J. How, of Amsterdam, who had never 
before failed to attend, if possible, its annual gathering, were too 
ill to be able even to write. 



Regulations for the conduct of business. 

Upon the motion of Mr. Serjeant Simon, M.P., seconded 
by Mr. Joseph Brown, Q.C, the following rules for the 
conduct of business were, after some discussion, adopted by the 
Conference : 

1. Every speaker shall address the Conference standing. 

2. Not more than twenty minutes shall be allowed for 

the reading of any paper. 

3. All speeches shall be limited in duration to fifteen minutes, 

unless an extension of time be granted by the Con- 
ference \ no one shall be heard more than once upon 
the same subject, except in explanation or reply. 

4. A written copy of every resolution and amendment shall 

* We deeply regret to say that this most assiduous participator in the labours 
of the Association died very shortly after the close of the Conference. 
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be handed by the mover to the secretary keeping the 
minutes. 
5. Every member may use his own, or the English^ language. 

This brought the proceedings of the day to a close at 4 p.m. 

Tuesday, 12 August, 1879. 

The Conference assembled for the transaction of ordinary 
business at 11 a.m. on Tuesday, the 12th of August, 1879. 

The chair was taken by Sir Travers Twiss, Q.C, D.C.L., 
F.R.S., of London, a Vice-President of the Association. 

The minutes of the proceedings of the Opening day were read 
and confirmed. 

Copyright 

Professor Leone Levi, F.S.A., of London, read a paper on 
" International Copyright :" 

" The protection of hterary and artistic property at home and 
abroad is a measure of simple justice due to those who contribute 
largely to the advancement of learning, science and art all over 
the world. Unlike patents, cop)night does not restrict the use 
of human ideas and thoughts ; it only applies to the language in 
which they are clothed, to the plan and arrangement in which 
they are presented, to matters, in short, which reflect the personal 
characteristics of the author, which are, in a special sense, his 
own, and the restricted use of which does not hinder human 
progress. Copyright is nowhere granted in perpetuity. Literary 
and artistic property, though fiilly recognized and established by 
municipal law as the product of human genius and labour^ is, with 
a view to public convenience^ and for sufficient reasons, restricted 
as to its duration. Perpetual copyright would, in most cases, be 
useless to the author and his representatives and would unneces- 
sarily trammel the diffusion of knowledge. A literary production, 
moreover, can scarcely be said to be the absolute creation of any 
one individual An author enters, so to say, into a noble patri- 
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mony of learning, the common stock of knowledge, and, though 
by his genius and research he succeeds in rearing a new structure, 
he is beholden for many of his materials to those who left the rich 
legacy. 

" Thus narrowed in respect to matter and time, copyright is, 
nevertheless, a fit recognition of literary property, and in an 
age when thoughts and ideas are commutiicated with un- 
exampled rapidity, in an age when a constant interchange 
is taking place of the products of learning, art and industry 
between all countries it scarcely befits any civiUzed state to say 
that the rights of an author should be limited to the narrow 
boundaries of his own nationality.* The exclusive laws of former 
days, the Droit d'Aubaine and the Loi de Bttraction^ were 
long ago expunged from the statute-book. The courts of justice 
are open to foreigners and natives alike, and it is only just and 
fair that, if I possess in England a literary property over my own 
work, I should be able to follow and prosecute the invader of that 
property, be he in the United States or in any other quarter 
of the world, and that a Frenchman or an American possessing 
a right of property in his work in his own country should 
be entitled to the protection of the courts here in the same 
manner as any Englishman. For my part, I cannot subscribe 
to the dicta pronounced in the English Court of Chancery 
before the conclusion of international copyright treaties, in the 
case of Ddondre v. Shaw^\ ' that the Court does not protect 
the copyright of a foreigner,' and in the case of Guickard v.) 
More^X ' that the policy of our law recognizes by statutes,, 
express in their wording, that the importation of foreign inven- 
tions shall not be encouraged in the same manner as the inventions 
made in this country and by natives. This is founded as welt 
upon reason, sense and justice, as it is upon poUcy.' Such 

* Lord John Manners* copyright bill, issued on the day on which the 
discussion on copyright took place in the Conference, proposes to give to the 
author of a book first published in Her Majesty's dominions the copyright 
throughout those dominions, whether he be a British subject or not, and 
whether he is domiciled or resident in those dominions or not.— Ed. 
t 2 Simons, 237. t 9 L. J., Ch., 227. 
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opinions seem tq me illiberal in principle and founded on too 
restricted a view of the right of property. Literary property is 
as sacred as any other description of property, and it makes no 
difference whether it is created at home or abroad. If so, no 
need should there be of international copyright in order to admit 
foreign literary property to the protection of the courts. Not to 
recognize the right is vandalism. It is piracy which no civilized- 
state should permit. 

"Regarded in its international aspect, the question presents 
the greatest difficulty in relation to states using the same 
language, yet separated in territorial jurisdiction. When Ger-. 
many was divided into many states, Austria, Wiirtemberg and 
the Grand Duchy of Baden were great centres of literary 
piracy. Each state in Germany, being then independent of the 
others, felt itself at liberty to reprint works published in any 
other state in the same mother .tongue, as beyond the pale of 
legal protection; consequently, pirated editions, printed and 
published under the law of another state, had rather an advantage 
over editions printed and published by the author himself. 
Prussia gave, in this respect, an example of justice, by prohibit- 
ing the sale of pirated editions, even though the original author 
or editor was not a native subject But the other states did not 
pursue the same honest course. The question was brought 
before the Congress of Vienna in 1815, and it remained in suspense 
until 1827, when Prussia entered into special treaties on the sub- 
ject with other German states.* And this is just the point which 
divides at the present moment the United Kingdom from the 
United States of America. Both use the same Anglo-Saxon tongue. 
Both consider themselves the inheritors of a literature at once 
rich and elegant, the possessors of the same classics and alike 
interested in the preservation and development of their language. 
The older sister is more prolific, more inventive and more 
advanced in the production of works of science, literature and 
art. The younger affords, probably, the widest scope for their 

♦ See Gesetzsammlung fur die Preuss. Stnaten^ 1827 ; Nouv^ Recueil de 
Martens^ t. viii, p. 294. 
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diffiision. Nevertheless, there is no mutual recognition of Uteraiy 
rights between them. Consequently, a United States author 
publishing a work first in the United States has no right of pro- 
tection against piracy in the courts of justice of the United 
Kingdom, and a British author publishing a work first in the 
United Kingdom has no locus standi before the American courts. 
Surely such a state of things is not becoming to states so advanced 
in civilization and so friendly in their relations. It is not creditable 
to either party. Surely, it should not be necessary to enter into 
a treaty for the fulfilment of a simple act of justice. Lord Chan- 
cellor Cairns, in the case of Routledgt v. Low^ said : * The aim of 
the legislature is to increase the common stock of the literature of 
the country.' But, whatever be the aim of the statute, its principle 
is that it recognizes and guarantees literary property, and it is 
narrowing that principle in an unjtflstifiable manner to restrict it to 
literary property first created in this country. A more liberal 
interpretation of the act would render international treaties on 
the subject superfluous, at least for the recognition of the right 
England, however, is ready to concede to the United States a 
perfect right of property in American literature, if they will only 
enter into a treaty as other states have done; and rime after 
time the British government has made representations on the 
subject to the United States government, but without effect 
The British government has complained of the injustice perpetrated 
upon British authors. They have brought forward evidence 
showing that the existing system discourages, demoralizes, emas- 
culates American literature. But all in vain. And now, having 
exhausted every kind of direct negotiation, England may well ask 
a verdict on the question from this international tribunal of 
jurists and publicists. 

" What is it that the United States allegeas a justification against 
international copyright ? They deny the right of a foreign author 
to the exclusive control of his work beyond his own country. 
They plead that copyright would enhance the cost of literature 
and thereby prove a barrier to the diffusion of literature and 
• L. R., 3 H. L., 100. 
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learning in the United States. Whilst willing to remunerate British 
authors, they refuse to recognize the right of the publishing trade 
in England or to be hampered by their mode of dealing. But 
these allegations admit of a ready answer. The United States 
government grants cop3night to an American citizen. Why refuse 
the same protection to a foreigner, when every other description of 
foreign property is scrupulously protected ? The granting of inter- 
national cop3rright may enhance the cost of foreign literaturey at 
least in an infinitesimal degree. iBut is it not right that it should ? 
Stolen property is cheap, but it is illegal. I deny, however, that 
international copyright will check the diffusion of literature and 
learning in the United States, for, on the contrary, it is certain to 
give a needed stimulus to American literature. The surest way 
to discourage national literature is, doubtless, to deny the right of 
authors, whether native or foreign. As for the attempt to divide 
the interest of authors from that of publishers, it is impossible to 
do this. If the author gives the soul to a work, the publisher 
certainly supplies the body, and the two ar^ linked together. The 
gifts of generous American booksellers to British authors cannot 
be accepted as a worthy substitute for legal rights. And it is high 
time that two civilized states like the United States and the United 
Kingdom should come to some understanding which shall render 
it needless for publishers to try to overreach each other by 
advance sheets or other equally surreptitious modes. Recently, 
the royal commission appointed to make inquiry with regard to 
the laws and regulations relating to home, colonial and inter- 
national copyright elicited the views of publishers on both sides 
of the Atlantic on the subject, and inconsequence they have urged 
further negotiations with the United States government and, if 
possible, the appointment of a mixed commission to examine into 
and report upon the whole subject Whatever be the issue of 
such negotiations, there is no intention in England to retaliate on 
America by withdrawing from the Americans the privilege of 
copyright on first pubHcation in this country. The royal com- 
missioners said : * We have come to the conclusion that, on the 
highest pubhc grounds of pohcy and expediency, it is advisable 
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that our laws should be based on correct principles irrespectively 
of the opinions or policy of other nations. We admit the propriety 
of protecting copyright, and it appears to us that the principle 
of copyright, if admitted, is one of universal application. We 
therefore recommend that this country should pursue the policy 
of recognizing the authors rights irrespectively of nationality.' 

'^ In the case of coimtries using different language the principle 
of international cop)aight has happily been all but universally 
accepted. But there are restrictions to be removed, if the rights 
of foreign authors are to be fully recognized. The formalities to 
be observed in order to secure copyright in any foreign country 
are unnecessarily troublesome. Why should an author be required 
to send a copy of his work to, and to have the same registered in, 
every country where he wishes to secure his copyright ? If he 
can establish his right in his work in his own country, surely that 
should be sufficient to entitle him to protection for the same in 
any other country. Copyright being for a limited t^pie and trans- 
ferable, legal proof should be available to establish such right, but 
such proof can easily be supplied from the foreign register or 
otherwise, when required. 

" If we recognize copyright, that is, the right of the author to 
restrain any one from copying his work, we must go a step further 
and grant him the full right to supply and control the translation 
of the same in any language. And I do not see why he should 
be bound specifically to state in the book that he reserves his 
right to that effect, if that right is inherent in his right of property. 
Nor is there any reason why the right of the author to the trans- 
lation of his own work should expire, if the translation, or part of 
it, is not published within a year after the registration and deposit 
of the work. Works of great merit often remain for a con- 
siderable time unnoticed and unappreciated. If, for the purpose 
of providing for cases where the author does not contemplate 
a translation, a time is to be specified, five years, at least, should 
be allowed to elapse before the right of translation is to be held 
as abandoned. 

" Whilst conceding to the full extent the right of the author 
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to the translation of his own work, due protection must also be 
allowed to the translator, for he contributes not a little to the 
naturalization, if I may so say, of a foreign work. It is not, 
indeed, the literal rendering from one language to another that 
constitutes a good translation. It is rather the careful regard 
shown to the mode of thought, the state of morals and senti- 
ment, the idiosyncrasies of the nation to tirhose appreciation 
the work is oflfered. There are rights as between the author 
and the translator and rights as between the translator and the 
public. In relation to the public the translator has no difficulty, 
because every translation is an independent work, though he 
cannot hinder another translation of the same work. As between 
the author and the translator, however, the relation is not so 
simple. Doubtless the author has a right to be protected 
against misrepresentation of his sentiments, against the disfigura- 
tion of his thoughts. The translator's duty is to add nothing 
and to omit nothing. But what is a translation ? How shall we 
measure the extent of indebtedness of the translator to the author ? 
Is it a translation only where the work is faithfully reproduced 
without change or variation of any kind ? In works of science, 
where exact ideas are expressed, where experiments are detailed, 
and well-weighed words are used, the translation, to be accurate, 
must be as literal as possible. But in works of fiction or the 
drama a literal rendering might defeat the very object in view. 
Can a translator, however, evade his duty to the original author 
and his assigns by slightly changing the names or scenes of 
action ? At what stage does a work cease to be a translation 
and become a new production ? A conflict of right between the 
author and an adapter is of frequent occurrence. The ques- 
tion is not of an international character, because by the declara- 
tion signed by Great Britain and France in 1875 paragraph 
3 of Art. IV. of the Convention of November 3, 185 1, excluding 
from the operation of the treaty any fair imitation or adaptation 
of dramatic works to the stage in England and France respectively, 
was cancelled. It is in all cases ^ simple question of juris^ 
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prudence. The difficulty is to determine what is piracy and 
what is bcn&fide a new work. 

^' In. the case of a musical composition, arising from a pianoforte 
arrangement founded upon Nicolai's work, *The Merry Wives 
of Windsor/* the Lord Chief Baron Kelly said : * The adaptation 
of the opera is a new and substantive work. It has been said 
that the melody, the very essence of the music, is to be found 
in the opera, and that the arrangement is only an adaptation 
of the melody to the pianoforte. But the two works are sub- 
stantially different' Baron Bramwell also added : * It has been 
said that there is nothing inventive in this arrangement In one 
sense there is not, that is to say, the author neither invents the 
tune nor the harmony, but there is invention in another sense, or 
rather there is composition in the adaptation to the instrument' 
On the other hand, in the case of Fairlie v. Boosey^\ recently, 
decided by the House of Lords, where the question turned on the 
delivery at Stationers' HaU, not of the opera itself^ but of an 
arrangement by another author, the copyright of the opera was 
held not to be lost thereby, the arrangement formings so to speak^ 
the executory part of the work, implying no originality. So as re 
gards the adaptation of a play. In October, 1869, Messrs. Meilhac 
and Hal^vy published in Paris a French comedy, entitled Frou^ 
Frau, of which they were the authors, and to obtain copyright of the 
same in £ngland they registered it at Stationers' Hall, and after- 
wards they transferred the right of representing the piece, in either 
French or English, to Messrs. Wood and Wright In January, 1870, 
this firm published a play entitled * Like to Like,' * a comedy in 
five acts, being an English version of Frou-Frau by Mr. Sutherland 
Edwards.' Soon afterwards a piece was brought out at the Brighton 
theatre, described as *an entirely new comedy, never before 
acted in England, entitled " Frou-Frou, or Fashion and Passion/' 
adapted by Mr. Benjamin Webster, jun., from the French piece 
by Messrs. Meilhac and Hal^vy.' Messrs. Wood and Wright 
filed a bill against the manager of that theatre to restrain him 

• IVoodv. Boosey, 37 L. J. (N. S.), Q. B., 84. 
t L. R., 4 App. Cos., 711. 
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from representing the comedy Frou-Frou. There was no 
question that the piece *Like to Like' was founded on that of 
Frpu-'Frm. Yet the two worka differed in many particulars. 
The title of the piece was changed. The scene was removed from 
France to England. The names of the characters were altered. 
An important character was suppressed. Many speeches were 
omitted. And under such circumstances Vice-Chancellor James 
declined to grant the injunction. To his mind, ' Like to Like ' 
was not a translation, in the proper sense of the word. If Mr. 
Sutherland Edwards had made a translation pure and simple of 
FroihFroUy the plaintiffs might have claimed the protection of the 
statute ; but the piece was only an adaptation, and therefore it 
did not fall within the terms of the Copyright Act.* Would it be 
expedient to protect an author against any modification or adapta- 
tion of his works? A French author defined a translation an 
open and direct use of a work and an adaptation a secret and 
indirect use of the same. But there is more than this. An 
adaptation requires independent thought, additional labour, addi- 
ticmal invention. It is like an improvement on a patented in- 
vention, often better than the original invention itself; and.it 
seems, on the whole, better to leave each case to the appreciation 
of the court than to discourage by any statutory restriction the 
application of talent in the way of the adaptation of a work 
which, in its original dress, might never be rendered useful 
beyond the country where it was originally produced. 

**What is yet wanted, as respects international copyright, is 
simply this : the extension of the principle, in one way or another, 
to the United States of America, a simplification of the method 
of securing copyright abroad, a clearer recognition of the right of 
the author to the translation of his work and an extension of the 
time for publication of the same. I plead, on behalf of the interests 
of literature, science and art, for the recognition of the principle of 
literary and artistic property in foreign, as well as native, authors 
and artists, wherever they may reside, and wherever their work 
may be published or created, and for their right to the protection 
♦ Wood V. Charty 39 L. J. (N. S.), Ch., 641. 
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of the courts of every state against piracy, quite independently of 
any reciprocity. The purpose of a treaty on international copy- 
right should be simply to come to an understanding as to the 
mode of proof of the right of property, according to the laws of 
the contracting parties, of such authors and artists; and the 
simpler and. easier the system of recording the necessary evidence 
the better. The subject of international copyright is one 
of the greatest importance, and I respectfully commend it to the 
earnest attention of this Association." 

Mr. C. H. E. Carmichael, F.S.A., of London, Honorary 
Secretary of the Copyright Committee, reported as follows upon 
the events of the past year connected with the laws of nations 
relative to copyright : 

"Since the last Conference of our Association several steps 
have been taken in various countries in the direction of an inter- 
national copyright. We have to record an Art Copyright 
Congress, held in Paris last autumn, and an International Literary 
Congress, recently lield in London. Of these two meetings the 
more important in its likelihood of producing an effect upon 
governments seems to have been the Art Copyright Congress,* 
the French Ministry having appointed an official committee to 
consider its recommendations. The demands of the artists went a 
long way in the direction of perpetuity. They asked for protection 
for a hundred years from publication. Apart from all question of 
the difficulties connected with deciding what constitutes the publica- 
tion of a work of art, this demand was out of harmony with the 
existing French law. It is not surprising, therefore, to find, as 
was stated by our colleague M. Clunet at a recent meeting of the 
Law Amendment Society, that the official committee has cut 

* I should like to take this opportunity of recommending to those interested 
in the suhject a useful pamphlet by M. Climet, reprinted from the shorthand 
report' of the congress, and in which the learned author seeks to harmonize the 
resolutions of the congress with those of previous congresses and with 
existing municipal and international law. {Concordance des absolutions du 
Congrh de la Propriiti Artistique, 1878, par E, Clunet^ Paris, Imp, Nat,, 
1879.)— C. H. E. C. 
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down the period proposed for art copyright to fifty years from 
the author's death, so as to bring it into agreement with the 
existing law, which it is not considered desirable to alter. The 
difficulty of legislating for the protection of authors of works of 
art is much greater than that experienced in regard to literary 
work ; and it is complicated, at least in France, and I think my 
recollections of the Antwerp Art Congress warrant me in adding 
Belgium, by the reluctance, almost amounting to absolute refusal, 
of the artists to take any measures whatever to secure the 
property which they, nevertheless, wish to have secured to them 
in the productions of their brush or chisel. ' We are the children 
of Apollo,* said the artists at the Paris Congress ; a very interest- 
ing pedigree, no doubt, but it is somewhat difficult to see why 
such a descent should exempt those who boast of it from doing 
the little which is required to assure their cop)rright. It will be 
interesting, as well as necessary to our own consideration of the 
subject, to see what alterations the French official committee 
may make in the suggestions of the Paris Art Copyright Congress 
in addition to the radical change already noticed. I propose 
placing myself in communication with the secretary of the 
committee and requesting him to keep our Association informed 
throughout as to the nature and extent of such modifications. 

" I have to report a movement in favour of copyright legis- 
lation in the kingdom of the Netherlands, which appears to have 
had the approbation, as to its main outlines at least, of two 
successive ministries, and which may, therefore, be considered as 
likely to be kept before the Chambers, until it is passed. Its 
general provisions, as given by M. van Duyl, in the 4th number 
of the Bulletin de V Association Littkraire Internationale^ for May- 
June, 1879, are favourable to the rights of authors, so far as 
written works (peuvres tcrites) are concerned. Painting and 
sculpture are left to future legislation, should it be called for. 
But it is to be observed that the term * written works ' is construed 
very broadly in the Dutch draft law, so as to expressly include 
* engravings ' {planches)^ and * maps ' {cartes) , as well as dramatic 
and musical works. It also includes * lectures and public 
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addresses ' (conferences et discours)^ though it may be a question, 
perhaps, whether the courts would hold that protection was 
given by the terms of the law to oral discourses, or that they must 
be reduced to writing in order to be protected. The duration 
of copyright proposed by the Dutch project is fifty years from 
registration, and it is to be obtained by deposit at the Ministry 
of Justice of the work sought to be protected, an official receipt 
being given to the author. In any case, however, the author who 
has thus deposited copies of his work is to enjoy copyright 
during his lifetime. Similar provisions appear to be made with 
regard to lectures and public addresses, copyright in which is 
to commence from the date of their delivery. The author's right 
over his manuscript is to last for his life and thirty years after. 
I do not observe any provision as to manuscript in either of the 
two other most recent legislative projects on copyright, viz., the 
Belgian and the Spanish, though both of them treat the subject 
generally with great fulness of detail. It seems a pity that the Dutch 
Chambers should not have thought fit, while they were drafting a 
copyright law, to make its provisions applicable to painting and 
sculpture, as well as to literature, music, the drama and scientific 
and artistic engraving. For it can hardly be possible that they 
should find themselves able to escape this branch of the subject 
altogether in the land of Rembrandt, the Teniers, Cuyp, Paul 
Potter and so many other masters in the art-world. With regard 
to translations, the author's cop)night is limited by the Dutch bill 
to five years for printed works, as against the ten years allowed 
in the Belgian draft law. In the Spanish law I see no provision 
on this point, its articles on translations considering the question 
only in its international aspect As regards the translation of 
manuscripts and public addresses (and, it may be held, probably 
also of lectures), the duration of copyright in the Dutch project 
is, according to M. Van Duyl, the same as in the case of 
reproduction, that is to say, as I understand it, the author's 
copyright in the translation of his manuscript or of his public 
address lasts for life and thirty years after. This, it may be 
assumed, though there is no special mention of the case in 
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M. van Duyl's rksutnk^ does not apply to the official reproduction 
of speeches in the Chambers or to their reproduction, more or 
less fully, in the daily press. The Spanish law has a special 
article (VIII.) dealing with this point, which exempts ' newspapers 
and the official reports of parliamentary proceedings ' from the 
operation of the general rule that * the authors of parliamentary 
speeches have a right of property in them, and they cannot be 
reprinted without the permission of the member or his legal 
representatives/ The statement of the law in the Belgian draft 
does not appear to me to be so clear. It is spread over three 
articles (VIII., IX. and X.), which are couched in the following 
terms: *VIII. Lectures {lemons), sermons and public addresses 
(discours) cannot be published without the consent of the authors 
or their representatives. The same is the case with pleadings and 
addresses in court and in political and administrative assemblies, 
when published in the body of a work. IX. Newspapers and 
periodicals are allowed to reproduce articles and extracts published 
in another newspaper or periodical (journal^ recueil piriodique), 
provided the source from which they are taken be indicated. X. 
Official enactments {les odes offidels de Vautoriti) become pubhc 
property {domaine public) \ all other publications of the state, the 
public administrations and learned bodies incorporated by law 
fall under the provisions of the present law,* save in so far 
as the authors may have reserved their rights.' The commentary 
furnished by the exposk des motifs of the Belgian draft law does 
not, so far as I can see, clear up the difficulty of stating 
what, if any, is the modification proposed by it on the question 
of the reproduction of parliamentary speeches, a very important 
question in all constitutional states. 

" With regard to the unauthorized reproduction of the written 
works falling within its scope, the Dutch draft law distinguishes 
between such an act when done doio and when done simply 
culpd. Penal provisions are only enacted in the former case, 

* This refers back, I presume, to Art VIIL, if publication in a newspaper be 
equivalent to publication in the body of a work. If not, I see no part of the 
Belgian draft law applicable to the case. 

F 2 
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culpa being left to the punishments of the common law. News- 
papers are to be allowed to reproduce public addresses (discours) 
without exposing themselves to penalties (sans iexposer d des 
rigueurs) ; and musical pieces or dramatic works may be 
rendered in private gatherings and even, in certain cases, in 
public. It would seem, therefore, that in the Netherlands, if the 
proposed legislation is carried out, no one ^vill run the risk of 
incurring a fine for singing a copyright song, a case which has not 
unfrequently occurred of late in this country. The Dutch draft 
law also allows the citation of portions of pubUshed works and 
the making use of them for anthologies and educational books. 
It is proposed that the law, when passed, shall extend to the 
Dutch Indian colonies. 

" Although I have been able to give but a brief summary of the 
copyright law which is before the Chambers of the Netherlands, 
enough, I trust, has been said to convince the Conference that it 
is one of the various legislative projects of which we ought care- 
fully to watch the progress.* My personal view is that, in order 
to lay a sound foundation for international agreement on this 
subject, we must be, to a certain extent, eclectic, taking such 
provisions from existing or proposed municipal legislation as may 
seem best calculated to secure the international protection of the 
rights of authors. I do not feel that I need detain you by any 
detailed account of the recent International Literary Congress 
held in London. It was principally concerned with questions 
relating to translations and adaptations, but the preliminary dis- 
cussion of the questions raised was much less full than it had 
been last year in Paris at the foundation congress. The London 
meeting was useful, no doubt, in so far as it elicited the conflict of 
views on the subjects discussed. But there was a regrettable want 
of method and order in the debates, and, as I could not 
obtain any official copy of its resolutions at the time, I shall wait 

* I learn by letter from M. Besiaerts van Bloklamd, of the Ministry 
of Justice at the Hague, that the Dutch copyright bill has been referred back 
to ^e committee for reconsideration, and that it is likely to undergo consider- 
able modifications (of the nature and extent of which he kindly promises to 
keep our Association informed), before it becomes law. — C. H. £. C. 
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for the publication of at least an authorized rtsume of the sittings, 
before I ask the attention of our Association to the views re- 
presented there. The work done by the International Literary 
Association, apart from the congresses which it convokes, will, I 
hope, be of permanent value. I have cited the text of the Dutch 
draft law from the pages of the bulletin of that Association. I can 
only briefly refer to the interesting volume on the law of copyright 
which has just been published by Mr. Drone, at Boston, and 
which we may hail as a mark of the progress of American thought 
in the direction of international copyright Of the hearty 
sympathy of the American International Code Committee we 
were already assured by their cordial welcome of Dr. Blackie, a 
member of our Copyright Committee, when he visited New York. 
I hope we shall be able to number among our fellow-workers 
additional representatives of altered American feeling. I can 
but mention the fact that different portions of the subject 
have been ably treated on the Continent, notably in the Journal 
de Droit International Privt^ edited by our valued colleague, 
M. Clunet, and by M. Fliniaux in the Revue Gkntrale du Droits 
of Paris." 

In conclusion Mr. Carmichael moved : — 

" That the existing copyright committee be continued for a 

year. 
''That its honorary secretary be instructed to place himself 
in communication with the Dutch, Belgian, French and 
Spanish authorities on the subject of their copyright legis- 
lation.*' 

M. Edouard Clunet, of Paris, editor of the Journal du Droit 
International Frive^ after formally seconding the motion, observed : 

" That an author has a natural right of property in the product of 
his intellect is admitted on all hands. For twenty years it has 
been affirmed without contradiction in a series of congresses at 
which all the parties interested were represented, notably at 
Brussels in 1858, at Antwerp in 1877 and Paris in 1878. Even 
the Americans — against whose former attitude Professor Levi 
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very properly protested — now occupy a standpoint more in 
harmony with that of other nations : witness the views expressed 
by the delegates from the United States at the last mentioned 
congress and the facts collected in the recent very able work 
alluded to by Mr. Carmichael. 

" Nowadays, too, a foreigner is no longer regarded as a natural 
enemy, but as a brother, who carries with him abroad the rights 
which he has acquired at home. 

** In theory, therefore, the principle of international copyright 
has obtained recognition. 

** The difficulty lies in ascertaining to what extent and in what 
manner legislation should proceed, 

" One thing is evident, that? is, that, if complexity and confusion 
are to be avoided, the question should be dealt with as a whole, 
and not made the subject of piecemeal legislation. 

" It is, therefore, matter of regret that the commission appointed 
by the French Minister of Public Instruction to prepare, for 
submission to the Chambers, a draft law of copyright should have 
elected, against the opinion of a very strong majority, to treat of 
artistic copyright only. 

"An international agreement upon certain leading points 
appears even now to be practicable, for instance : i. a period 
of protection for the life of the author and fifty years afterwards, 
the term recommended alike by the French commission and 
by the English royal commission;* 2. the principle — strenu- 
ously supported at the Congress of 1878 by MM. Meissonier, 
G^rome and Gounod — that upon an assignment, in the absence 
of express contract, the right of reproducing a work of art should 
remain in the author; 3. the formalities to be observed upon 
transfer, registration and the like. 

'* It is, no doubt, very desirable that, as recommended by the 
Paris congress, something analogous to the general postal con- 

♦ Ixwd John Manners' bill thus deals with the time for the duration of the 
copyright in a book: if the book be published in the lifetime and under the 
true name of the author, the copyright is to endure for the life of the author 
and for 30 years after his death ; but it is to endure for 30 years only, if th€ 
book be not published in the true name of the author or till after his death. — £d. 
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vention should be introduced with relation to copyright But this 
is subject to the remark that, the more factors have to be set in 
motion, the more difficult practical action becomes. Nevertheless, 
there is nothing to prevent a limited number of countries fronl 
arriving at some kind of a settlement, and that at no distant date, 
at any rate those in which the subject of copyright is under con- 
sideration at the present moment. I should mention that I am 
authorized by my friend, M. Rolin-Jaequemyns, the Belgian 
Minister of the Interior, to state that he will gladly do everything 
in his power to assist in his own country any movement in this 
direction which may be set on foot. 

** With these remarks I beg to move as additional resolutions : — 
" That it is desirable that there be constituted a general uniofl 
of the states of Europe and America for the adoption of a 
uniform legislation concerning the rights of authors. 
'* That in the meantime, until the assembling of an official 
congress of representatives of such states for the purpose 
of establishing such a union, it is to be wished that those 
European governments which are actually contemplating 
copyright legislation (England, France, Belgium and 
Holland) should come to an understanding upon the 
general principles to be adopted and embody such prin- 
ciples in an international convention. 
" That, with a view to effecting this object, the Council of the 
Association be requested to place itself in communication 
with the English government." 

General J. Grant Wilson, of New York, seconded these 
resolutions and said that in the United States the main obstacle 
to the enactment of an international cop3night law or a treaty 
between their government and Great Britain had until recently 
been the great publishing houses of the Atlantic States, who, not 
being obliged by any existing law to admit the foreign author to 
a share of the profits which they derived from his works, not 
unnaturally preferred to keep his claims, as they were, under their 
own control. The public men of the country — with some honour- 
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ablfe exceptions, such as Edward Everett and Charles Sumner 
*— for their part, had been reluctant to interfere, and in too many 
instances they took the narrow view that, so long as they could 
buy for two shillings works which in England cost ten, they 
might well allow Hterary matters to remain as they were. Yet 
there had existed for twoscore years many high-minded men, 
like Washington Irving, the historians Bancroft and Prescott 
and the poets Bryant, Halleck and Longfellow, who strove for 
the assimilation of American to British copyright law and 
the recognition of the rights of EngHsh authors. Now that the 
eastern publishers — numbers of whom paid the writers of Great 
Britain honoraria for advance-sheets — found persons, designated as 
* western pirates,' with utter disregard of the courtesies of the trade, 
reprinting English books thus paid for and underselling them, they 
had themselves become strong advocates of international copy- 
right, and their new views were well represented by many of the 
statesmen now in pubhc life. Indeed, as the result of interviews 
which he had recently had with prominent members of his govern- 
ment at Washington, he thought it highly probable that early in 
the next session of Congress, which met in December, a satisfactory 
treaty would be made on the subject between the United States 
and Great Britain. 

Mr. R. A. Macfie, of Edinburgh, formerly M.P. for the 
Leith Burghs, being unavoidably prevented from attending the 
Conference, had communicated his views in a letter, which was 
now laid upon the table by the secretary. Mr. Macfie pronounced 
himself in favour of the * royalty principle,' as the only method 
of reconcihng all interests and as most likely to obtain general 
assent. The state, which gave to publishers and authors an area 
for their operations, a field to cultivate, had a duty towards the 
people, which was, in return for its concessions, to impose such 
conditions as would make literature plentiful and cheap. The 
United States publishers contemplated the settlement of the 
question by an international committee composed entirely of 
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publicists, authors and publishers. This was to ignore the 
existence of the general public, the readers. 

Mr. H. W. Freeland, formerly M.P. for Chichester, contended 
that the right of reproduction, where not expressly mentioned,, 
ought, upon an assignment, to pass with the work of art assigned. 
Upon abstract grounds the rule favoured by M. Clunet and its 
opposite were perhaps equally tenable ; the objection to the former 
was that it tended to introduce complication by unnecessarily en- 
grafting an exception upon the modem rule, *a grant shall be 
construed strictly against the grantor;' but the universal 
adoption of either rule would be an improvement upon the 
present state of things, which was no rule at alL Nothing could be 
easier than for the artist, upon a sale, to reserve the right in 
question, and disputes upon the subject could be avoided by a 
system of compulsory registration of such reservations. Transfers 
also should be required to be registered, as the best means of 
preserving the identity of works of art. 

Admiral J. H. Selwyn, of London, Vice-President of the 
Inventors' Institute of Great Britain, maintained that it was often 
impossible for an artist, at the time of selling his work, to appraise 
the value of the copyright To make the work include the 
copyright was to say that the sale of. a work of art should be a 
sale of the work and of something else besides. It was unduly 
favouring the assignee, who, without such a bonus, often found 
his purchase an investment at looo per cent, or more. A work 
of art was a boon to the world, and the greatest benefit from it 
ought to accrue to him who created it, and not to those who 
merely appreciated it, still less to those who simply trafficked in 
other men's talents and recognized them as little as possible 
consistently with their own views. 

Dr. F. J. ToMKiNS, of London, pointed out that rarity was one 
element in the value of a work of art Was it to be tolerated that 
an artist should depreciate that with which he had parted for a 
good consideration, by flooding the market with copies ? 
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Dr. J. G. T. Beelaerts van Blokland, of the Hague, 
Counsel to the Dutch Ministry of Justice, after expressing his 
concurrence with the views of Mr. Freeland, complimented Mr. 
Carmichael upon the accuracy of his exposi of the Dutch 
copyright bill. Too much stress, he thought, could not be laid 
upon the excellence of one feature in that bill, the term which it 
proposed. That term was fifty years from registration or for the 
life of the author, whichever should last longest. The principle 
of a fixed term, independent, or practically independent, of the 
life of the author, had found a most able and eloquent defender 
some thirty years ago. He could not but remember that it was 
the great Macaulay who, speaking in a committee of the House 
of Commons on the 6th of April, 1842, argued that, in rewarding 
literary men, the element of chance should be ehminated as far 
as possible. He hoped that that principle would be ever)rwhere 
adopted. That would render an international convention upon 
copyright incalculably more easy than it at present was. 

The Hon. John Jay, of New York, late United States Minister 
at Vienna, deprecated the terms in which the copyright legislation 
of the United States was alluded to in the paper before the 
meeting. The question of international copyright was one on 
which publicists widely differed, and some might hold that an 
author had a natiural and unlimited right to his copy, and that he 
might properly claim the same protection in a foreign country as 
in his own, but the Conference was aware that this was not the 
doctrine judicially held in England and America. Since the de- 
cision of the House of Lords in 1774, reviewing the decision of 
the Court of King's Bench in the celebrated case of Millar v. 
Taylor touching Thomson's * Seasons,' the legislation of both 
countries had proceeded on the ground that the right of an author 
was an artificial right created by statute for a limited term and 
with such conditions as the legislature might see fit to impose. 
In the United States efforts had been made by the ablest authors 
and statesmen to extend to foreign authors the privileges enjoyed 
by native authors; and in 1843 an American copyright club 
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was formed, headed by the poet Bryant, 'to procure the enact- 
ment of such law or laws as shall place the literary relations of 
the United States and foreign countries in reference to copyright 
on just, proper and equitable grounds/* But what grounds were 
just, proper and equitable was a fairly debatable question* In 
1848, when he had discussed with Mr. Macaulay an American 
memorial to Congress, praying for an international copyright, 
the great historian had taken the ground that an author had no 
natural right to his copy, that it was purely a question of policy for 
each nation to decide for itself, and that the Americans would 
act unwisely, were they to give to English authors a copyright in 
America. With that view he did not agree ; and he believed 
that by carefully consulting the interests of all, authors, publishers 
and readers, an international copyright convention might be 
made which would prove mutually advantageous to all those 
classes. He did not intend, however, to discuss this question, but 
simply to suggest that the granting or withholding of interna- 
tional copyright was a matter of policy, involving sometimes, 
as in America, important questions of a domestic bearing, which 
each government had a right to determine for itself. Govern- 
ments might be ready to welcome practical suggestions for over- 
coming difficulties and harmonizing opposing interests, but they 

* Some idea may be formed of the extent to which this club represented the 
authors and scholars of America by the mention of a few of the names upon its 
roll. 

Among the active members of the club in 1843 were William Cullen 
Bryant, Cornelius Matthews, Henry J. Raymond, formerly editor of the New 
York Timesy Fitz-Greene Halleck, Dr. Orville Dewey, Dr. George B. 
Cheever, John L. Stephens, Julian C. Verplanch, E. A. Duyckinck and Dr. 
Francis L. Hawkes. 

Among the associate members were John Quincey Adams, Professor Charles 
Anthon, George Bancroft, Dr. F. A. P. Barnard, Henry Clay, Edward 
Everett, R. H. Dana, R. H. Dana, Jun., R. W. Emerson, Dr. J. W. Francis, 
Albert Gallatin, Asa Grey, Horace Greeley, George S. Hillard, Oliver 
Wendell Holmes, Washington Irving, Nathaniel Hawthorne, Judge William 
Kent, Dr. Francis Lieber^ Dr. John McVickar, Henry Wadsworth Longfellow, 
Dr. John Pierpont, J. K. Paulding, G. P. Morris, Edgaa? Allan Poe, George 
P. Putnam, Lucius Robinson (now Governor of New York), W. Gilmore 
Simms, Jared Sparkes, Rev. William Bacon Stephens, W. W. Story, Daniel 
Webster, H. J. Tuckerman, A. B. Street, Thurlow Weed and N. P. Willis. 
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would hardly view with approval a disposition on the part of the 
Association to censure or dictate. Caution on this point seemed 
the more desirable for the reason that the Association, embrac- 
ing eminent publicists and jurists of different countries, who 
had combined, with philanthropic aim, to ameliorate the law of 
nations, aided, as they were, by the telegraph and the press 
and ever)rwhere greeted with a generous appreciation, assisted 
in guiding and enlightening the opinion of the age, and its con- 
clusions, if expressed with moderation and wisdom, ought soon 
to influence the action of the governments. 

M. A. Demeur, of Brussels, Member of the Belgian Chamber 
of Representatives, saw no reason why those governments only 
should be approached which were specified in the respective 
resolutions. The more efforts were made, the greater the likeli- 
hood of something being eflfected. 

After some further discussion, in which Mr. J. G. Alexander, 
of London, and others took part — 

Professor Leone Levi replied. He disclaimed any intention 
of charging the citizens of the United States with a moral wrong. 
The object of his paper was to contribute towards bringing moral 
and legal rights into harmony with each other. It could not be 
doubted that the former class of rights had long since met with 
proper appreciation in the States as elsewhere, and there appeared 
to be every prospect that, as regarded the latter also, the two 
hemispheres would ere long be at one. 

There being a great divergency of opinion with regard to the 
second of Mr. Carmichael's and the third of M. Clunet's 
resolutions, it was ultimately resolved, at the suggestion of the 
learned chairman, to refer both sets of resolutions to the copyright 
committee, the names of Professor Leone Levi, M. Clunet, 
General Grant Wilson, the Hon. John Jay, Admiral Selwyn, 
Dr. Beelaerts van Blokland and M. Demeur being added to 
that committee. 
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A letter from Mr. Blanchard Jcrrold, Honorary President of 
the International Literary Association, addressed to Mr. Car- 
michael, as secretary of the cop)night committee, was similarly 
referred. 

After a short adjournment for luncheon — 

The chair was taken at 2 o'clock in the afternoon by the Right 
Hon. Lord O'Hagan, P.C, late Lord High Chancellor of Ireland, 
Honorary President of the Association. 

Obligations to Bearer* 

The subject next upon the order of the day was that of 
obligations to bearer. 

The noble and learned chairman, after referring to the success- 
ful results with which the Association had drawn the attention of 
peoples and governments to the questions of general average and 
bills of exchange, said that, owing to the multiplicity of the 
dealings in negotiable securities, there was perhaps no branch of 
law with regard to which uniformity among the diflferent nations 
was so much to be desired as that which the Conference was 
about to consider. Yet none was so full of difficulties, doubts and 
divergencies ; the subject-matter being most complicated, the law 
ill-defined and the decisions conflicting. The Association might 
render an eminent service to mankind by elaborating a clear and 
consistent system and procuring for it the force of law. 

Mr. Jencken laid on the table a valuable s)mopsis of the laws 
of all countries relating to obligations to bearer, by Dr. R. Beisert, 
Counsel to the Corporation of Merchants of Berhn, and then read 
the following short summary : 

"The importance of all that relates to negotiable securities 
(apart from bills of exchange and bank-notes), that is, instruments 

* By obligations to bearer {Inhaherpapiere) are meant those transferable 
securities, entitling the holder to a sum certain of money and bearing interest 
(or dividends), which are issued in one or more series. Such are, for instance^ 
railway debentures and shares in joint stock companies. — Ed. 
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transferable by delivery or nominative, />., which pass by 
delivery, or indorsement or a written instrument of transfer, may 
be measured by the enormous capital invested in these values, 
estimated by the Chevalier de Scherzer to represent in Europe 
and the United States ;^6,8oo,ooo,ooo. All the great under- 
takings of the present day are dependent on the favour shown 
by the investing public in placing their earnings and savings in 
securities of this character. Governments and municipal bodies, 
railway companies and all the many undertakings in which joint 
capital is employed look to the placement of debentures, bonds 
or shares to procure the capital they need ; and every year adds 
largely to the total of the investments in these securities. But 
the pressure of 'commercial need has, in the course of developing 
a system of rules to regulate the dealings in them, outstripped the 
law, and the consequence has been that a considerable diversity, 
both as to the mode of creating these instruments and as to the 
subsequent dealings with them, has arisen, injurious to those in 
need of capital, as it is to the general public. In all that relates 
to negotiable securities uniformity ought to prevail. These in- 
struments pass from country to country, from hand to hand ; and 
the person who sells and transfers a security in one country 
and the person who purchases or acquires it in another ought not, 
it is conceived, in a matter of so common occurrence, to have to 
inquire whether the contract into which he has entered is valid or 
invalid according to the different laws of several states. 

"Negotiable securities to bearer were introduced in Italy a.d. 
117 1 by ^^ public loan office of Venice, which issued promissory 
undertakings to bearer. A century later Margaret, Countess of 
Flanders (a.d. 1275), caused treasury bonds to be issued ; and in 
the fifteenth century the celebrated Banco di S, Giorgio issued 
shares payable to bearer. Following the example of Italy and 
Flanders, the other European states have tardily adopted their use ; 
until in the nineteenth century their appearance constitutes one 
of the great features of modem commercial life. Jurists are not 
yet agreed as to the precise legal definition to be given to these 
instruments to bearer ; whether an implied contract underlies their 
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issue, to be perfected with an unknown holder; or whether the 
essence of the obligation rests in the document itself, that is, 
whether the party issuing the instrument is estopped from 
denying his liabiHty set forth on its face (and if so, whether the 
holder by a mere succession acquires a right against the party 
issuing the instrument). But, whatever the theories of the great 
jurists may be, such as those propounded by von Savigny, Renaud, 
Kuntze, de Folleville, the fact remains that the codes of most 
states, and the customary laws of other countries, have recognized 
the rights of holders of negotiable securities to bearer. 

"Unlike the state debt of the United Kingdom, the British 
funds, the loans raised by the governments of continental and 
transoceanic states are almost always on instruments payable to 
bearer, with coupons attached, which latter are invariably to 
bearer ;* so also the loans raised by public companies. As regards 
the latter, either they may be issued without the authority of 
the government, as is the case in Holland and Belgium, or they 
require state sanction, as is the case in France, Russia, {ukase of 
the 8th of December, 1870), Austria (Law of the 19th of July, 
1847) and most of the German states ; whilst in England either 
their issue depends on some act of parliament (railway com- 
panies), or flie custom of the Stock Exchange and custom 
merchant have over-ridden the common law and clothed them 
with a character of transferability in direct contradiction to the 
ruling of our courts of law, which have maintained that a floating 
debt to bearer is unknown to our jurisprudence, f 

" Where the issue of obligations is coupled with a mortgage 
or charge on property to secure a principal sum and interest, 
the laws of nearly all the continental states impose restrictions 
on the issue of these securities, more especially in the case of 
land mortgage companies. The Austrian Law of the 24th of 
April, 1874, for instance, contains complete regulations re- 
lating to their issue, and in the German Reichstag, a draft law 

* The ^ hi du 29 avrily 1831 * permitted ^rentes'* to be exchanged for 
* titres au porteur.^ 
t Croiuh V. Cridit Fancier of England^ L. R., 8 Q. B., 374. 
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(u March, 1879) has been submitted, which proposes similar rules 
to those contained in the Austrian law. In France the Crkdii 
Fonder de France (Decree of the nth of February, 1852) has the 
sole privilege of issuing mortgage debentures. In Russia, 
Belgium and Holland the law is not settled ; whilst in England 
the 1865 ^u^cl 1870 Acts (28 & 29 Vict., c. 79, and 33 & 34 
Vict, c. 20) have been passed to regulate the subject The class 
of securities in question includes railway debentures ; and with 
regard to these the greatest diversity of laws prevails. Thus in 
Germany a preference-bond {FrioritdtS' Obligation) by no means 
entities the holder to a charge on the realty of a railway 
company ; the only diflference between the rights of the holder of 
such an obligation and those of other creditors is that the holders 
of a prior series may take in priority to those of a later series ; 
but even this point is doubtful. Neither the plant nor the 
rolling stock of a railway can be taken in executioa The same rule 
practically prevails in France {Dkcret du \ juillet^ 1854); and the 
only remedy which the creditors have is to apply for a sequestration 
and the appointment of an administrator or receiver. The English 
law only allows the tolls to be mortgaged, debenture holders 
ranking equally ; the appointment of a receiver being, in point 
of fact, the only course open to bondholders. In the United 
States of America the law is in a great state of confusion and 
uncertainty, the practice being to have a receiver appointed, 
whenever a railway gets into difficulties; no public registry of 
railway debentures or mortgages exists within the Union. The 
Austrian and Hungarian laws provide for inscription of mortgage 
charges in a public register, whilst the laws of Russia, Belgium 
and Holland contain no provisions for the registration of 
mortgage charges on the lands of railway companies. 

" Again, with regard to shares in public companies : in nearly 
all the European states shares nominative may be converted into 
shares to bearer, provided the whole of the nominal value of a 
share, or a percentage fixed by law, has been paid up.* 

* In Germany 40 per cent ; in France 50 per cent ; in England the full 
amount 
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" The consideration given must by the law of most states be in 
money ; * where the consideration, if not in money, is m some 
other value, the same has to be proved. Great uncertainty may 
hence arise with regard to liability upon calls on shares, and a 
purchaser may find himself exposed to the risk of being required 
to pay calls, though holding the certificate of a company, setting 
forth that the calls have been paid in full. It is suggested that a 
ban&fide holder without notice should be allowed to set up, as a 
defence against a company claiming payment on unpaid calls, the 
certificate of payment of the company. 

" A question which has greatly perplexed continental bankers 
and capitalists is that of converting an instrument, otherwise 
negotiable, by a written notice or indorsement on the instrument 
itself into a non-negotiable instrument The English law does not 
recognize this power, whilst on the continent the laws of nearly all 
the different states concur in allowing a holder to destroy the 
negotiable character of the security. The most complicated 
questions arise out of this custom. The first point usually raised 
is, whether the law of the place of issue governs as regards the 
mode and form of such indorsement, or the law of the place 
where the act has been done ; and, further, what law is to govern 
the mode of cancelling a notice or indorsement barring the 
negotiability of a security to bearer? Again, by whom is the 
indorsement to be annulled ? And coupled with these questions 
are those of procedure and the evidence to be adduced of the 
signature of the person entitled to make or annul the notice or 
mdorsement The true use of negotiable securities to bearer is 
their facility of transfer. Through great banking establishments 
scores of millions sterling pass in the course of a year, and, as the 
obligations are generally in small amounts, in practice it is found 
impossible to keep a list setting forth the number of each or to 
use any mark to enable identification of the instruments to take 
place. Any impediment in the transfer militates greatly a^^st 
the usefulness of these securities \ hence the right of the owner 
to recover stolen or lost bonds or shares to bearer in the hands 
**" Companies Act, 1867, s. 25 (unless a contract is registered). 

G 
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of a bond fide holder is a question beset with difficulties. The 
recent French law (15th of June, 1872) provides facilities for the 
recovery of stolen or lost negotiable securities to bearer ; and 
after publication in the Bulletin Officiel the negotiability of a 
lost or stolen instrument is done away with. Neither the German, 
Austrian, Belgian, Dutch nor Russian laws allow the interruption 
of negotiability of a lost security by public advertisement \ the 
extreme which these laws permit is amortization by judicial process. 
The Austrian law requires one year and forty-five days to elapse 
before proceedings can be instituted, reckoning from the due 
date of the obligation or coupon, or, in the case of a share 
certificate, from the date of loss. The English law makes no 
provision for the case of lost instruments to bearer. To the 
general public the rule that after the decree or judgment of a court 
declaring the amortization to be completed the instrument loses 
its legal existence is a matter of grave importance, the difficulty 
being increased by the fact that it has not been finally settled 
whether the law of the place of issue or that of payment is to 
govern, and equally uncertain is the rule as to the place where 
publication of the loss is to take place. 

" On the continent of Europe transfer by indorsement in blank 
is in common use ; an instrument thus indorsed partakes of the 
character of a negotiable security to bearer. Shares axe issued by 
German railway companies and those of Austria, Switzerland and 
other countries in this fona The questions naturally arise : By 
what law is the indorsement of a share or obligation to order to 
be governed? Do equities, following the Code de Commerce^ 
attach ? Does a blank indorsement partake merely of the character 
of a mandate (French law), a power to collect, or does it pass the 
property in the instrument itself? The usual practice is for the 
banking house issuing a loan, as happened in the Russian railway 
loans issued by Stieghtz & Co., to issue the bonds, unless they are 
to bearer, indorsed in blank, the holder having the right of filling 
in his name or the name of any other person to whom he may 
assign. 

*'The next question to be considered is that of the limitation 
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of actions. In Holland the period of prescription is ten years ; 
in Austria thirty to forty years, according as the state or a private 
piarty has issued the obligation; in France thirty years; in 
Russia ten years, when the Imperial Bank is the debtor, also as 
against private undertakings or persons ; whilst in England and in 
Russia, as regards the state loans, no limitation exists. As regards 
coupons, the time varies : in France five years ; Germany, as a 
rule, four years ; Austria six or three years ; in Russia five years ; 
in England six. 

" Then there is the question of the law as to the place of fulfil- 
ment, where on the face of the instrument payment may be 
demanded in several . countries ; in the event of default it 
becomes a matter of importance, whether the holder is entitled 
to elect any one of those countries and enforce his remedy in the 
courts of the country he has chosen, or, if not, what rule is to 
prevail. 

** Apart from perfect negotiable securities to bearer, there are 
the imperfect instruments, such as lottery tickets, postage stamps, 
railway tickets &c. ; in whatever direction we move, these useful 
agencies serve the purposes of daily life. 

" Enough has been indicated to prove that an endless variety of 
rules, an ever changing practice and custom, permeates the whole 
•judicial system which regulates these securities. In view of this 
fact the Chamber of Commerce of Frankfort-on-the-Main intends 
to bring forward certain propositions^ supported by the bankers of 
Berlin. These propositions are only intended to lay down broad 
principles ; they in no wise purport to be final, but are brought 
forward with a view to directing the attention of jurists and 
the public to the more salient features of the recognized diffi- 
culties which beset the question of determining what law, what 
rules, ought to govern negotiable securities to bearer." 

The following report of the Chamber of Commerce of Frankfort- 
on-the-Main, as the Committee on Obligations to Bearer, signed by 
Herr G. A. de Neufville, Privy Councillor, the President, Herr 
P. Petsch-Goll, Commercial Counsellor, the Vice-President, and 

G 2 
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Dr. Otto Puls, the S3aidic, of the Frankfort Chamber of Com- 
merce, and dated Frankfort-on-the-Main, the 5th of August, 1879, 
was read by Herr Petsch-Goll : 

" At the sixth Conference of the Association for the Reform 
and Codification of the Law of Nations, held at Frankfort-on-the 
Main from the 20th to the 23rd of August, 1878, the President 
of the Frankfort Chamber of Commerce, Herr G. A. de Neufville, 
moved as follows : 

** * Great prejudice has accrued to the commercial interest of this 
city from the material differences in the laws of different countries 
with regard to obligations to bearer. We need only mention : (i) the 
issuing of instruments to bearer, their conversion into instruments 
nominative and their reconversion ; (2) hypothecations to bearer ; 
(3) the pledging of large subjects of property, such as railways &c., 
not to a particular creditor, but to a general body, showing title 
through the holding of certificates ; (4) the attachment of securities 
and the difficulties thence arising to bon& fide holders ; (5) the 
barring of rights of coupon-holders through lapse of time ; (6) 
payment of expired coupons duly allotted ; (7) the annulment of 
lost obligations to bearer. We think it highly important, not only 
to commerce, but to private individuals and the state, that there 
should be uniformity of laws upon the subject, and therefore 
move : — 

" * That the Conference appoint a Committee, with power to 
add to its numbers, to deal with this topic and to prepare 
resolutions for one of the next Conferences.' 

" The Conference resolved : — 

** * That the Chamber of Commerce of Frankfort-on-the-Main be 
requested, in concert with the leading commercial corporations 
of Europe, to prepare, against one of the next Conferences, 
such resolutions as may pave the way for an agreement 
between the various legislatures, concerning obligations to 
bearer.* 

•*To this end; on tne 12th of November, 1878, we addressed 
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requests to the representatives of the Corporations of Merchants 
and Chambers of Commerce of Amsterdam, Berlin, Brussels, 
Hamburg, Milan, St Petersburg and Vienna that they would 
designate proper persons to serve on the committee. The 
following members were consequently nominated : (a) by the 
Chamber of Commerce of Amsterdam, Dr. T. M. C. Asser, Pro- 
fessor of Commercial Law ; (d) by the Corporation of Merchants 
of Berlin, its syndic', Dr. R. Beisert, formerly Chief Judge of the 
District Courts ; (c) by the Chamber of Commerce of Hamburg, 
Herr A. G. H. Emden; (d) by the Committee of the St. Peters- 
burg Exchange, M. H. Furst, Manager of the London branch 
of the Russian Foreign Commercial Bank ; (e) by the Commercial 
and Industrial Chamber of Lower Austria, Dr. Karl Wolfgang 
Tremel, Advocate, of Vienna. 

" From Brussels and Milan no answers to our letters have up 
to the present time been received. 

* - Being of opinion that, in dealing with the matter submitted to 
us, by * obligations to bearer ' we were to understand only those 
descriptions of ^ifres au porteur which owe their existence to the 
modem methods of raising loans and consequently are only issued 
in large numbers and are suited to stock exchange transactions^ 
we provisionally left out of consideration all instruments payable 
to bearer which do not come within that category. 

" By way of providing a basis for discussion and a starting-point 
for a further development of the subject we formulated the sub- 
joined five propositions, of which in February last we sent copies 
to the gentlemen above named, requesting an expression of their 
opinion upon them : 

" * (i.) It is desirable that the holders of obligations to bearer 
be secured by mortgages duly entered upon the register 
of lands. 

" * (2.) Attachments of obligations to bearer as against a hon& 
fide holder are inadmissible and should be at once 
removed upon such holder furnishing satisfactory proof of 
the identity of the person from whom he derives his title 
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to the party suing out the attachment ; the latter then 

to have recourse to such person and antecedent parties. 

" * (3.) The rights upon obligations inscribed to bearer, issued 

with the proper formalities, and upon coupons upon which 

payment is due, should only be baited after the lapse of 

twenty years. The debtor should be able by depositing 

any amount of which no demand has been made to free 

himself from all further liability. 

" * (4.) Obligations to bearer should only be annulled upon 

proof of their physical destruction. In such case the 

debtor should be obliged to substitute a new document at 

the expense of the person requiring it. 

" * (5.) In the case of theft of an instrument inscribed to bearer 

or a coupon, if the person robbed has given notice to the 

debtor, and since the period at which payment became due 

upon the stolen document five years have elapsed, without a 

bond fide holder presenting himself, the person robbed has a 

right to demand payment.' 

" In connection with these propositions, Herr R. Beisert, 

Syndic of the Corporation of Merchants of Berlin, has forwarded 

to us a very interesting treatise, intituled * Materials for the 

Question of a Uniform International Legislation upon Obligations 

to Bearer.' * The writer declares his object to be to enable the 

Berlin commercial interests to take action with regard to the 

question, and accordingly he deals, not only with our resolutions, 

but with other matters germane to the subject. 

"Herr Beisert has thus been led to formulate a series of 
questions. 

" These questions the undersigned Chamber of Commerce has 
subjected to a careful consideration, as the result of which it has 
framed the following resolutions : 

" I. The issuing of debentures &o. without real security, t 

♦ Berlin. Deuter and Nicolas. This thoughtful and able pamphlet contains, 
among other things, a clear, concise and complete exposition of the laws of the 
nations of Europe upon the subject in hand. — Ed. 
t Cf. Beisert, p. 9. 
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•* I. The issue in sets of obligations to bearer should be subject 
to authorization by government 

" 2. Whosoever issues such securities without such authorization 
should be liable to punishment and should be responsible to any 
person taking them bond fide. The securities so issued should be 
withdrawn from circulation. 

" 3. The granting of authority to issue should rest with the 
executive. 

" 11. The issuing of debentures &c. with real security.* 

" I. The issue of obligations to bearer with real security should 
be subject to authorizationby the state. 

"2. The legislature should give to the holders of such obliga- 
tions a preference or specific charge. 

" 3. The legislature should declare the principle upon which the 
value of the realty to be charged is to be ascertained. 

" 4. The law should declare what realty may be mortgaged and 
to what extent Mortgages of mining property should not be 
prohibited unconditionally. 

" 5. For the application of the floating capital of land mortgage 
companies we recommend the principles of the German Law 
concerning Banks of Issue. 

" 6. The supervision of the management of land mortgage banks 
should be exercised by both government inspectors and committees 
of mortgage debenture holders. 

" III. Railway and canal companies' debts.t 

" I. The debts of railways, as also the order of succession of 
their loans, should, as provided by recent legislation in Austria, 
be entered in a public register. 

" 2. Besides the lands used for the purposes of the railway, the 
following assets should be available to satisfy the claims of pre- 
ferential creditors : the rolling stock, the repair and renewal 
funds, the ready money and credits arising out of the traffic. 

* Cf. Beisert, p. 14. 
t Cf. Beisert, p. 18. The presence of representatives of railways will be 
required at the discussion of the next five paragraphs. 
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"3« Particulai* portions of lines should be chargeable sepa- 
rately. 

" 4. The dissolution of a railway company is admissible, where 
a sequestration or sale of its whole undertaking fails to satisfy the 
claims of its creditors. 

" 5. The same principles are applicable to the debts of canal 
companies. 

"IV. Shares.* 

" I. As a rule, shares in a company should be all equal in 
amount ; but exceptions might be made in special cases by leave 
of the proper authorities. 

" 2. The determination of a minimum amount should be left 
to the individual legislatures. Any damage consequent upon a 
non-observance of the law in this respect should be made good to 
the bond fide holder by the person guilty of such non-observance. 

" 3. Shares should not be subdivided or consolidated save with 
the sanction of government 

" 4. It should be open to every shareholder to require that his 
shares, issued to bearer, be inscribed with his own or any other 
name. This should not affect the right to vote. 

"5. Priority with regard to dividends should be allowed to 
certain classes of shares (e.g. preference shares over ordinary 
shares). 

" V. Restrictions upon negotiability.t 

" I. The person issuing the obligation should be entitled to 
convert it into an instrument nominative and to reconvert it 
(c£ IV. 4). 

*^2. Upon such conversion being made^ the coupon-sheet 
should be deposited with the party issuing the obligation, the 
interest being paid from time to time upon production of the 
receipt 

** VL Recovery and attachment of obligations to bearer. J 

* Cf, Beiseri, p. 19. t Ct Beisert, p. 24. 

X Cf. Bciscit, p. ay. 
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" I. No claim for the recovery of obligations to bearer should 
prevail against the title of a bond, fide holder for value. 

" 2. A person who has lost or been robbed of an obligation to 
bearer should be able to stop its circulation, but, as against a bond, 
fide holder, only until proof by the latter of such facts as will 
cast upon his assignor the burden of showing his own title. 

" 3. Where an obligation or coupon is stolen, the party issuing 
the obligation should be obliged to make payment to the loser 
after the lapse of a period of time to be fixed by law, if no bond 
fide holder has presented himself in the meantime. Before the 
termination of such period the loser should be required to give 
security, if he requires payment. 

" VII. Annulment * of obligations to bearer.t 

" I. Obligations to bearer should be judicially annulled only 
upon satisfactory proof of their destruction. 

" 2. The annulment should extend to counterfoils and coupons. 

" 3. The respective rights of the persons among whom an 
obligation to bearer has circulated during the course of proceed- 
ings for its annulment should be governed by the special cir- 
cumstances of the case. 

** VIII. Joint representation of the rights of owners.} 

" Compulsory composition in bankruptcy should extend to the 
case of several holders of debentures &c. entitled to separate 
satisfaction. 

"IX. The limitation of actions upon obligations to bearer. § 

" I. The limitation of actions for the recovery of principal 
moneys should be thirty years from the date of payment becoming 
due upon the last number of the loan. 

" 2. Actions upon coupons and dividend warrants should have 
to be brought within fifteen years from the date for payment ex- 
pressed upon the face of them. 

* Amortisation^ i. e., a judicial declaration that an instrument has ceased to 
exist. t Cf. Beisert, p. 31. 

X Cf. Beisert, p. 34. § Cf. Beisert, p. 37. 
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" 3- The period of limitation should be required to be stated 
upon every coupon. 

**X. Missing coupons.* 

" I. The holder of an obligation, upon proof of the destruction 
of the coupons issued, should be entitled to have new coupons 
for the time yet to run. 

" 2. If such destruction cannot be completely proved, or the 
coupons are only lost or stolen, pa)rment of the amounts due upon 
the coupons should only be claimable without security being 
given, if the coupons do not reappear within the period of 
limitation. 

"3. The missing coupons should be deducted from the 
principal sum. 

" In submitting the foregoing resolutions to the Conference, the 
Chamber of Commerce believes that it has executed its commission 
and begs leave to move : — 

" * That a section of the Association be formed, to which the 
paper and resolutions upon the subject of obUgations to 
bearer may be referred, with a request to bring the same to 
the notice of the various centres of commerce and all 
proper bodies and persons in the different countries, and to 
report at the next Conference.' " 

Herr Petsch-Goll informed the meeting that, since settling 
the report, the Chamber of Commerce had received an important 
communication from the Committee of the Berlin Stock Exchange, 
promising a careful consideration of the resolutions, and also an 
opinion, entitled to great weight, from Dr. C. W. Tremel, the 
Viennese member of the Committee, printed as a supplement.! 
He trusted, he said, that the resolutions would be found a suitable 
starting-point for the further development of the subject, and he 
expressed a beUef that the labours of the committee, like those 
of the General Average and Bills of Exchange Committees, 
would be productive of good results. He had been told by 
more than one friend that, without the co-operation of govem- 

* Cf. Beisert, p. 39. t See Appendix A,/<?j/, p. 315. 



Digitized by 



Googk 



( 73 ) 

ments, their efforts would be unavailing, and that the day was far 
distant when, under the most favourable circumstances, they 
would be crowned with success. But he had always said, and 
still thought, that, if none planted trees but those who were to 
reap the fruit and enjoy the shade, there would be few orchards 
and fewer forests. He added that the Chamber of Commerce 
had deemed it desirable to somewhat expand the motion with 
which their report concluded, and he therefore would move in 
their name : — 

"That a Committee be appointed, and that the papers and 
resolutions upon a uniform legislation with regard to obliga- 
tions to bearer be referred to such Committee, with a 
request to consider the same and report thereon to the next 
Conference. 

" That the Committee be divided into two Sections, one to be 
formed by the Executive Council, the other by the German 
branch of the Association. 

" That it be the duty of such Sections to collect information 
and to obtain expressions of opinion as to the present state 
of the laws relating to obligations to bearer from the 
centres of commerce and proper persons in different 
countries. 

" That it be left to the Sections to agree between themselves 
with which countries each shall place itself in com- 
munication." 

Herr H. H. Meier, of Bremen, Member of the German 
Reichsfagy in seconding these resolutions, recommended a pre- 
liminary inquiry as to what was matter of national, and what of 
international, law. 

M. Clunet dilated upon the necessity of a settlement of the 
relations of states and their creditors, instancing a case in 
which the Ottoman Government had sought to repudiate a liability 
incurred in Paris upon the ground that the contract, being made 
with a government, should be governed, not by the lex loci 
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contractib, but by that law to which alone the government' was 
subject 

, Mr. Joseph Brown, Q.C, of London, referring to a case before 
the House of Lords {Good^vin v. Robarts, L. R., i App. Cas., 476), 
in which he had been engaged, shewed the practical incon- 
venience of the same scrip, through being issued in different 
commercial capitals, becoming subject to a variety of laws. 

The Hon. H. Dudley Ryder (of Messrs. Coutts & Co., 
of London) and others having addressed the meeting, and Herr 
Petsch-Goll having been heard in reply— 

Lord O'Hagan, remarking that the Conference was not asked 
to decide magisterially upon the proposals of the Frankfort 
Chamber of Commerce, but to say that they were worthy of 
consideration, and that it was prepared to entertain them, put 
the resolutions to the meeting, which passed them unanimously. 

Bills of Exchange. 

Professor Thol, of the University of Gottingen, who was to 
have read a paper upon Bills of Exchange, being absent through 
illness. Dr. S. Borchardt, of Berlin, Chairman of the Bills of 
Exchange Committee appointed at the Hague in 1875, gave a 
sketch of the progress made towards the assimilation of the laws 
relating to these securities. After recapitulating what had been 
communicated in the reports of the Committee, presented at 
Bremen in 1876, Antwerp in 1877 and Frankfort in 1878, with 
regard to the attitude of the governments of Germany, Austria- 
Hungary, Italy, the Scandinavian Kingdoms and Switzerland, 
he stated that since the date of the last Conference the 
movement had extended to Holland, the Dutch Government 
Viovinnr takeu action upon a petition prepared by Dr. Hovy 
isented to it at the beginning of the current year by 
sterdam Chamber of Commerce. There was a strong 
>n the Continent to see Great Britain move in the 
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matter. This country had the largest interests involved and was 
not wont to be behindhand, when there was good practical work 
to be done. He, therefore, thought it highly desirable that in- 
formation as to the present state of the question should be 
forwarded to the proper quarters in the United Kingdom. 
Accordingly, he would move : — 

" That the Chambers of Commerce and the Institute of Bankers 
of Great Britain be informed of the successful action taken 
by this Association in connection with the subject of bills 
of exchange and be requested to co-operate in the establish- 
ment of an international law to regulate the rights arising 
out of those securities and in inducing the English Govern- 
ment to participate in the scheme, and that for this purpose 
a special committee be appointed by the Executive 
Council." 

Dr. BoRCHARDT also moved that the following rule should be 
added to the twenty-seven * Principles for an International Law to 
govern Bills of Exchange,' already adopted by the Association : — * 

" Every alteration of an essential portion of a bill of exchange, 
made without the consent of the parties liable upon the 
bill, avoids the bill and determines such liability." 

The Hon. A. Mackenzie, delegate of the Bombay Chamber 
of Commerce, in seconding both motions, described the course 
taken by recent legislation upon the subject in India. 

Lord O'Hagan observed that the second motion did not 
appear upon the printed order of the day, and asked whether 
notice of it had been given by the Secretary of the Committee. It 
appearing that this was not the case, his lordship intimated that 
he could not put it to the vote, as it pledged the Conference to a 
definitive expression of opinion, and suggested that, either Dr. 
BoRCHARDT should give notice for Friday, or the resolution 
should be referred to the Executive Council 

♦ See Ai^endix B, posty p. 318. 
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>T having declared that the latter alternative 
iews, the first of the resolutions was put to the 
ed, and the second was referred to the Executive 
idth as they should think fit. 

Patents for Inventions. 

the Committee upon Patents for Inventions was 
Alexander, of London, Honorary Secretary of 
It was signed on behalf of the Committee by 

TN, M.P., the Chairman, and Mr. Alexander 

s : 

;ee appointed at the Bremen Conference in 1876 
Patent Right, and which was instructed by the 
at Antwerp in the following year to prepare a 
lat subject, now have to report that they have 
abours in that direction. During the past two 
een engaged in preparing a series of resolutions 
of a law, and a draft of their resolutions was, in 
[ and sent to all the members of the Committee 
on the Continent and in the United States for 
Jii a request that they would make suggestions 
*ral members sent in valuable comments, and 
D these in drawing up the final resolutions now 
Conference. 

iie last Conference of the Association several 
Committee, representing different countries, took 
of the Association, in the Paris Congress upon 
rty, upon which they sent in a report to the 
3mmittee consider the Congress to have been, on 
atisfactory in its results, and they are glad to be 
;, as one outcome of the Congress, negotiations 
nrith the object of establishing an international 
le mutual protection of patent right and other 
ime kind, 
tee have had their attention called to the Patent 
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Bill, introduced by the British Government into the House of 
Commons during the present session, but which was subsequently 
withdrawn. They have prepared a memorial on the subject of 
this bill, to be presented, when approved by the Council, to the 
Attorney-General for the information of the Government, if a 
similar bill be introduced next year. The Committee appreciate 
certain valuable features in this bill, such as the extension of the 
term of patents to twenty-one years in all cases, the clauses relating 
to amendments and the omission of the objectionable provision 
contained in the bill of 1877 with regard to examinations. They 
regret, however, that the Government have not yet seen their 
way to two urgently needed improvements, a large reduction of 
the fees and the appointment of paid commissioners. They are 
convinced that any bill which does not satisfactorily deal with 
those two points will leave untouched some of the most important 
defects in the present British patent law. ♦ 

"The following gentlemen joined the Committee during the 
past yeaif : Admiral J. W. M*Donald, Mr. Edward Crafton and 
Mr. Alfred Barlow. The last of these gentlemen, the Com- 
mittee regret to state, is since deceased. 

"The Committee, after having deliberated on the subject, 
recognize tliat it seems impossible to propose one common law 
upon patents for inventions, on account of the numerous points of 
contact which the subject presents with civil, commercial and 
criminal law in general. Nevertheless, it is advisable to select a 
certain number of general principles which may be accepted in 
the laws of all countries. Consequently the Committee adopt and 
propose to the Conference the following resolutions :— 

" I. General principles. 

" I. The right of inventors over their productions is a right of 
property. The law does not create, it only regulates it* 

"2. A temporary privilege, of sufficient duration. to ensure the 
remuneration of their labours and outlay, should be accorded 

♦ Adopted by the International Congress upon Industrial Property, held at 
Paris in 1878. 
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s, less in their own interest than in that of 
general. 

eaties. 

r inventions should be the subject of a special 

te law in each country.* 

; ought, with respect to patents, to be treated in 

same way as citizens.* 

LS for the reciprocal protection of patent rights 

Oferent countries should be contained in special 

;, independent both of treaties of commerce and 

ons for the mutual recognition of literary and 

^ght* 

ice. 

lepartment for patents, trade marks and registered 
uld be established in each country. A central 
tents &c. should be attached to it for the use of 
Independently of any other publication, the 
on of patents &c. should publish a periodical 
aal.* 

evied on patents should not be larger than is 
5 cover the expenses of the Patent Office and 
!vied by periodical payments. 

intable and by whom. 

tions, whether of procedures or of products, 
patentable, except financial combinations or 
contrary to public order or to morality. In 
chemical, alimentary and pharmaceutical pre- 
lould be patentable.* 

)sence of fraud, the first applicant should be 
inventor. 

ent officers or etnployks should not be debarred 
ing patents for their own inventions. 

International Congress upon Industrial Property, held at 
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* VI. Provisions as to international exhibitions. 

" lo. Provisional protection should be granted to patentable 

inventions exhibited at official international exhibitions, or 

such as are officially recognized.* 
"ii. The term during which inventions are thus protected 

should not be deducted from the term of the patent. 
" 12. Such provisional protection should extend to all the 

countries represented at the exhibitions.* 
** 13. The fact that an article is an exhibit at an international 

exhibition should not interfere with the right of seizing it 

as an infringement* 

" VII. Provisional protection. 

" 14. Provisional protection for twelve months should be granted 
on the applicant for a patent filing a provisional specification 
containing an outline description of the nature of his 
invention, in which no details should be required. 

" VIII. Procedure on application. 

" 15. No description of the invention, except its name, should 
be published before the issue of the patent, except as men- 
tioned in paragraph 19. 

" 16. The deposit of provisional specifications should, at the 
option of the inventor, be allowed to be made at the 
authorized local office and at the consulates of the various 
nations, and on such deposit at a consulate, and the payment 
of the patent fees, provisional protection should commence, 
as if the deposit had taken place in the patent office of the 
country represented, t 

" 17. Prior to the expiration of the term of provisional protec- 
tion, if the applicant desires to complete his patent, he 
should be required to file a full specification. 

" 18. Where a patent has been applied for in one country, 
subsequent publication of the invention should not, during 

♦ Adopted by the International Congress upon Industrial Property, held at 
Paris in 1878. t Paris, modified. 
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twelve months, prejudice the original applicant's 
itent in other countries. 

n. 

ling of the complete specification, or the expiry 
1 of provisional protection, if no complete 
lus been filed, the provisional specification 
published. After the filing of the complete 
L, and previously to its publication, the patent 
i examine it, having regard exclusively to the 
lints : — 

ither the specification is clear, 
ether the invention is contrary to public morals, 
ether the invention is wanting in novelty, regard 
eing had solely to prior publications in the 
atent office of the country, 
urposes of examination, an invention should not 
to be wanting in novelty, unless a prior publica- 
id which comes strictly within one or other of 
y conditions : — 

ihould be not more than twenty-five years old 
nd be in the form of a full description, identical 
rith the applicant's description, 
he prior description be more than twenty-five 
ears old, it should be proved that the identical 
ivention, as claimed by the applicant, has been 
penly used within twenty-one yeacrs last past 

)me parts of the invention come within these 
the applicant should be allowed to amend his 

L. 

> such amcndnient, the patent should be granted, 

ises of fraud, or when the invention is contrary 

>rals. 

and opinions of examining authorities, as 

plications for patents, should not be open to the 
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" X. Procedure on grant of patent. 

" 24. The complete specification should be published im- 
mediately on the granting of the patent. 

"25. The provisional protection should continue till the final 
grant or refusal of the patent. 

"XL Amendment. 

" 26. Should it appear, after a patent has been granted, that 
the claims are too extensive, or that the specification is 
otherwise open to objection, it should be competent to the 
patentee to disclaim or amend his specification. 

"XII. Term. 

" 27. All patents should be granted for a term of twenty-one 

years. There should be no prolongation. 
"28. A patent, whenever granted, should bear date from the 

deposit of the provisional specification. 

"XIII. Effect of patent. 

" 29. All patents should, throughout their whole term, ensure to 
the inventors or their legal representatives or assignees the 
exclusive right to the patented invention, and not a mere 
right of receiving royalties from third persons.* 

" 30. The effect of a patent should be that no one should be 
permitted, without the leave of the patentee, to produce, use 
or sell the article which forms the subject of the invention, 
the patented machinery, process or combination or the 
article produced by such patented machinery, process or 
combination. 

"31. A patent should have no effect on vehicles or ships, 
or appliances to vehicles or ships, which come but temporarily 
within the boundaries of the countr}-, and the owners of 
which do not carry on business within the country. 

" 32. The patentee should not be prevented from introducing 
from abroad articles manufactured under his patent. 

♦ Adopted by the International Congress upon Industrial Property, held at 
Paris in 1878. 

H 2 
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*' 33* A patent should be held to confer an indefeasible title to 
the invention described in the complete specification, unless 
it be proved that there exists a prior patent covering an 
identical invention, or that the identical invention has been 
publicly used within twenty-five years prior to the date of the 
patent or fully described in a publication bearing date or 
printed within that time. 

" 34. Where it is proved that the public interest requires that 
a patent should be worked, and that the holder of the 
patent is not attempting to meet the demand and refiises 
licenses on any terms, the legislature should step in to 
prevent the public injury. 

"35. The principle of expropriation for public utility is 
applicable to patents, but this should only be by virtue 
of a special law in each case, containing proper provisions 
for compensation.* 

** 36. Patents granted in different countries should be perfectly 
independent of each other in all respects."t 

The Secretary laid upon the table a treatise by Dr. Don Julian 
DE Pastor y Rodriguez, of Madrid, upon "Spanish Legislation 
with regard to Patents for Inventions, in its relation to Inter- 
national Law," X dealing exhaustively with the subject under the 
following heads : (i) historical review of patents ; (2) to whom 
patents should be granted, and the efiect of letters patent ; (3) 
what can be the subject of a patent ; (4) the term ; (5) fees ; 
(6) formaUties to be observed upon taking out a patent ; (7) the 
publication of patents and of specifications, drawings, specimens 
and models ; (8) certificates of grant ; (9) the assignment and 
transmission of patent rights ; (10) conditions of the exercise of 

* Paris, modified. 

t Adopted by the International Congress upon Industrial Property, held at 
Paris in 1878. 

X Legislacion espaiSola sobre patentes de invencion en sus relaciones con el 
derecho intemacional. Informe dedicado i La Association for the Reform and 
Codification of the Law of Nations al celebrar la Septima Conferencii anual 
que debe tener lugar en Londres en 11 de Agosto de 1879. Por el Dr. D. 
Julian de Pastor y Rodriguez. Madrid, !• de Agosto de 1879. 
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the rights conferred by patents ; (i i) the avoidance and forfeiture 
of patents; (12) infringement, forgery, penalties; and (13) 
procedure. 

Admiral J. H. Selwyn, of London, Vice-President of the 
Inventors* Institute of Great Britain, asked the Conference to 
adopt the resolutions, although in the matter of fees he was 
himself in favour of single, and not periodical, payments. In his 
opinion it was the protection of invention which first gave to 
England its pre-eminence in manufactures and trade. The retro- 
grade legislation of 1852 had had the effect that in England only 
3500 patents were taken out in a year, whereas in the United 
States, where the workman's right to the product of his brain was 
more ungrudgingly recognized, the annual number was 15,000. 

It being now 4.30 p.m., the time appointed for the rising of 
the Conference — 

Mr. Alexander moved, seconded by Mr. Lewis Olrick, of 
London, and it was resolved : — 

" That the subject of patents be considered in committee in a 
separate room."* 

A paper by Mr. Lloyd Wise, of London, intituled " Protection 
of Inventions," was referred to the sectional meeting. 

The Conference then adjourned, 

Wednesday, 13 August, 1879. 

The members of the Conference reassembled at 11 a.m., on 
Wednesday, the 13th of August, 1879. 

Sir Travers Twiss, Q.C, D.C.L., F.R.S., took the chair. 

The minutes of the previous day were read and approved. 

General Average. 

In the absence of Mr. Richard Lowndes, of Liverpool, 
Honorary Secretary of the English Central Committee upon 
* See p. 2^4, post. 
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General Average, the following report of the General Average 
Committee was read by Mr. Jencken, the Honorary General 
Secretary of the Association : 

" The undertaking, which has for some time engaged the attention 
of this Association, to establish a uniform international law of 
general average has during the last years, 1878 and 1879," made 
considerable progress and now promises to be successful to a 
degree which but a little while ago the most sanguine of its 
supporters could not have anticipated. 

" It will be remembered that at the meeting at Antwerp in the 
autumn of 1877 a set of rules was framed under the title of the 
' York-Antwerp Rules.'* Those rules dealt with the principal 
points of difference between the several systems of law on 
general average ; and it was, and is, believed that an agreement 
on those few points is practically all that is needed in order to 
secure uniformity as to this entire branch of maritime law. 
The Rules, framed after an ample discussion of the whole 
subject, differed but little, in substance, from the rules which had 
been drawn up at York thirteen years previously, a circumstance 
which seems to indicate that a basis of settlement, fairly meeting 
the difficulties, had by that time been reached. 

"What remained to be done was to adopt measures in the 
several countries to obtain for the York-Antweip Rules the force 
of law. We have now briefly to report the steps which have, 
in the interval, been taken in that direction. 

" In England — to say nothing of Local Committees established 
for the purpose — it was very soon determined to form one 
Central English Committee, in order to concert and carry out a 
plan of united action. To this end a circular was sent to the 
several Associations of Steam and Sailing Ship Owners, Chambers 
of Commerce and Underwriting Associations throughout the 
United Kingdom, inviting those bodies to send representatives to 
a conference, to be held at the Cannon Street Hotel in London on 
the 30th of May, 1878. At that conference a series of resolutions 

* See Appendix C, post^ p. 320. 
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were passed, approving of the York-Antwerp Rules, recom- 
mending the insertion of a clause in bills of lading, charter- 
parties and poKcies of insurance, whereby those rules should by 
voluntary compact become the basis of the settlement, and 
appointing a committee to carry out this plan of action in concert 
with the several Local Committees and with the Council of this 
Association. It was likewise resolved that the ist of January, 
X879, should be fixed as the date for beginning to use the altered 
form of contracts. 

" The Honorary Secretary of this Association, Mr. Jencken, was 
placed on the Central Committee, and throughout that Com- 
mittee has acted in entire concert with your Council. 

"The course of action adopted by the Central Committee 
has been to issue a report laying the case distinctly before 
shipowners, merchants and underwriters and inviting the first- 
named to sign a declaration of their individual approval of the 
York-Antwerp Rules, and of their intention, on and after the 
I St of January, 1879, to insert the clause above referred to in 
their bills of lading and charter-parties, unless under exceptional 
circumstances. 

"This invitation has been largely responded to. No less than 789 
steam and sailing ship owning companies or firms, representing 
2,296,085 tons, or more than two-fifths of the entire registered 
tonnage of Great Britaiij, have signed this declaration. The new 
clause has likewise been adopted by a large proportion of the 
mutual insurance associations of Great Britain. 

" At this moment the York-Antwerp clause is actually in force 
for a large percentage of the commerce of this country ; and its 
adoption is extending itself every day. 

" No practical difficulty has been found on the part of under- 
writers ; though in the first instance, owing to the unfavourable 
attitude taken up by the Committee of Lloyd's and by influential 
persons connected with one or two insurance companies in 
London, there appeared to be some danger that this might be the 
case. From the first the Underwriters* Association of Liverpool 
cordially and loyally supported the new rules. There is now no 
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difficulty in obtaining insurances at Lloyd's on the usual terms. 
We are informed that no extra premium has in any instance 
been required. The change, as a matter of voluntary contract, 
is now quietly and steadily extending itself, and opposition is 
rapidly dying away. 

"In this country it so happens that tjie proposed change is 
greatly facilitated by the present condition of the law, as 
distinguished from the practice, of general average. Principles 
have been laid down by the courts, which have not yet been 
completely carried out in practice, but which are gradually 
asserting their supremacy and by degrees transforming our 
practice, as point after point is brought before the attention of 
the judges. The principles thus enunciated are precisely those 
which, the York-Antwerp Rules are founded on ; the practices thus 
undergoing the gradual process of being broken down are 
precisely those which the rules strive to change. The rules, 
therefore, are in no respect adverse to English law ; and it may 
perhaps be regarded as only a question of time, whether our 
vicious practices will be first reformed by the courts or by. the 
voluntary adoption of the York-Antwerp Rules. 

" The progress made towards the adoption of the York-Antwerp 
Rules on the continent of Europe and in trans-oceanic states 
may be briefly summarized as follows : — 

" In Norway and Sweden, more especially the former country, 
the York-Antwerp Rules have been agreed to by an overwhelming 
majority of the ship and steamship owners and also by the marine 
insurance clubs and companies of those kingdoms. 

"The Danish ship and steamship owners and marine insurance 
companies have adopted a resolution approving of the Rules, 
whenever their use does not clash with pre-existing rights. 

**The German Committee has reported favourable progress. 
An imperial commission appointed to consider the question of 
their adoption terminated its sittings in February last and has 
approved of them. Since that date the ship and steamship 
owners of Bremen have unanimously voted their adoption, and 
the concurrence of the Hamburg, Altona and Stettin shipowners 
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and marine insurance companies has to a great extent been 
secured. 

" In the Netherlands the adoption of the Rules has, subject to 
some minor modifications, been secured. 

"In Belgium the SociHe Commerciaie et Industridle, which 
society now represents in that country the former Chambers of 
Commerce, has voted their adoption and a recommendation of 
their insertion in contracts of affreightment. 

" The marine insurance companies of Russia and Austria- 
Hungary and some of the French and great Swiss insurance 
companies have, conjointly with the countries already named, 
agreed (the former all but unanimously) to recognize the York- 
Antwerp Rules in settlements of general average losses. 

" In France and Italy some shipowners have evinced a spirit of 
opposition, the clause contained in the codes of these countries 
limiting the contribution to one half of the value of the ship being 
deemed too favourable to the shipowners to be relinquished at 
present The important Chamber of Commerce of Lyons has, 
however, sent in its unqualified approval of the Rules, thus 
proving that, at all events, a powerful section of the merchants of 
France favours the change. 

" As regards the British Colonies, those of British North America 
have to a great extent approved and adopted the Rules. The 
Melbourne Chamber of Commerce and the Shipowners' Society of 
that city have likewise approved of them. In our East Indian 
possessions foreign-going vessels are all but exclusively in the 
hands of British shipowners. The marine insurance companies 
of England transact the whole of the insurance business of India, 
and thus the action of those dependencies is regulated entirely by 
that of the capitalists in the home country. 

" The leading insurance companies of the United States of 
America have agreed to recognize the Rules, and upwards of 
one hundred of the great ship and steamship owning finns have 
. assented to inserting them in their bills of lading and charter- 
parties. The Chambers of Commerce of New York and San 
Francisco have, in opposition to this favourable movement, 
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voted by small majorities against their adoption, whilst the 
Board of Trade of Baltimore has approved of them. 

" A ^vourable feature in the course of the progress made towards 
the universal adoption of the Rules is the fact that, without 
public announcement or subscribing to any declaratory document of 
assent, the ship and steamship owners and merchants in different 
countries are inserting them in their contracts of affreightment 
A movement so widespread, including many countries and 
affecting the interests of commercial and shipping men in all 
parts of the world, could hardly be expected to take place 
without interfering with interests more or less affected by the 
change. Hitherto the resistance offered in some quarters has 
been vastly overbalanced by the success obtained in other parts ; 
and a reasonable hope may be entertained that at no very distant 
period the York-Antwerp Rules will have accomplished a com- 
plete change, in all the great commercial countries of the civilized 
world, in this branch of maritime law. 

*' Having thus reported what has been done in the interval 
between the meeting at Antwerp and the present meeting, we 
may be allowed to say a few words on the question, what steps 
may with advantage, in our opinion, be taken now in furtherance 
of the object before us. 

"There can be no doubt that the York-Antwerp Rules con- 
stitute — though by far the most important and difficult step — 
yet a step only towards an international law. The Rules deal 
only with a portion of the subject There should, eventually, be 
an International Code, dealing with the whole matter. The 
framing of such a Code is now, accepting the York-Antwerp 
Rules, a matter of no great difficulty. The fundamental prin- 
ciple of the law is identical in all countries ; there is no dispute or 
difference as to the more important instances to which this principle 
is applied ; what differences of detail at present exist are, substan- 
tially, now settled by the York-Antwerp Rules. Thus the work of 
Codification would seem to be little more than the expressing in 
precise and clear language of conclusions already settled, a 
declaration, not a change, of the law. 



Digitized by 



Googk 



( 89 ) 

^* Nevertheless, it appears by no means clear that it would be 
judicious, at the present stage, to proceed forthwith to draw up 
such a Code. It would be better, in our opinion, first to con- 
solidate and extend the adoption of the York-Antwerp Rules as 
they stand. A few years' practical experience of the working of 
these Rules, in as many countries as can be induced to adopt 
them, would, in the first place, be of itself so much clear gain 
and would, in the second place, render the framing of an Inter- 
national Code so much easier that its success, and eventual 
adoption, generally, if not universally, might be regarded as certain. 

" For these reasons we venture to think that the most judicious 
course to be taken this year is to content ourselves with some 
general expression of opinion, such as may have the effect of 
stimulating and extending the movement in the direction in which 
it is going on, recommending, if possible, to other countries the 
line of action which is working so well in England, pointing, 
perhaps, to a Code, as something to be aimed at in the fiiture, 
but not, for the present, attempting to go beyond the York- 
Antwerp Rules." 

The Secretary also laid upon the table two papers upon the 
York-Antwerp Rules, written respectively by Dr. W. Lewis,* 
Professor in the University of Berlin, and Mr. Dexter H. 
Walker, of New York. 

Herr H. H. Meier, of Bremen, President of the North German 
Lloyd, observed that in Germany people were fairly agreed as to 
the merits of the York-Antwerp Rules, and the Rules had made 
their way in practice too, although doubts were felt by some 
whether the provisions of the law would not override the contract 
of the parties. In his opinion the Rules had everywhere so far 
asserted their right to general adoption that to desist from 
further action, though only for a time, would be an excess of 

* This treatise, which gives the history of the General Average question 
and its literature and also contains an enlightened critique of the York- 
Antwerp Rules, together with some valuable reflections upon the best mode 
of effecting the assimilation of the laws of different nations, is to be found 
printed in full in the Zeitschrift fiir ffandehi^echtj vol. xxiv.— Ed. 
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)ught that the moment had arrived when the 
of State for Foreign Affairs might be asked to 
n bringing about a conference of the "seafaring 
5W to an international code of general average 

)VER, Chairman of the English Central Com- 
eral Average, considered that Herr Meier had 
)t moving a resolution in accordance with his 
osition of Lloyd's in England had relaxed, but 
vercome, and it was desirable to let that opposi- 
gether before trying to set the governments in 
e of which Mr. Meier spoke was, no doubt, not 
its arrival would be retarded by an undue 
1 forward. 

husen, of Amsterdam, Counsel to the Neder- 
naatschapptj\ spoke to the same effect and said 
lid follow, rather than lead, custom. He had 
i the York-Antwerp Rules in practice ; this 
roper kind of propaganda was actively going on. 
bt that the justice and expediency of the Rules 
fnake themselves felt even at Lloyd's. He was 
ate on the best authority that there would be no 
ing the necessary changes in the law, so far as 
:emed. 

Engels, of Antwerp, President of the Belgian 
he was able to give the same assurance with 
:. The subject had been broached to M. Bara, 
ter of Justice, who had warmly approved of the 
novement. He instanced, as showing the equity 
in England they were considered too favourable 
in France the contrary. It seemed to him that 
lould jealously watch for the earliest opportunity 
LCtion. 

'KiNSON, Chairman of the Hull Chamber of 
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Shipping, gave an amusing account of the rapidity of the progress 
made by the Rules at Hull. When they had once become fairly 
known, only one large merchant and one small one had 
refused to adopt them, and the former of the two had soon found 
it prudent to make his submission. 

M. E. VAN Eeten, Delegate of the Sociiti Commerdale et 
Indusirielk ( = Chamber of Commerce) of Antwerp, touched upon 
the present relation of Antwerp to the York-Antwerp Rules and 
expressed an opinion that without legislative enactment the Rules 
would soon have the force of law in Antwerp. He said : 

" There can be no doubt that in the case of a ship arriving at 
Antwerp with the York-Antwerp Clause in her bills of lading the 
general average, if any, would be setded according to the Rules. 
But I think that in a very short time the York-Antwerp Rules will 
be appUed, whether there be a clause to that effect in the contract 
of affreightment or not. My reasons for saying so are these. Ac- 
cording to the present law of Belgium the contributory value of 
the ship is one half, and the wages and provisions of the crew during 
the vessel's stay at a port of refuge are not admitted as general 
average, while the code says nothing whatever about the ap- 
portionment of any other port of refuge expenses. Those 
expenses have so far been regulated by the local custom, that is 
to say, when the cargo is entirely discharged for the ship to be 
repaired, the cargo alone bears all the expenses of landing, ware- 
housing and reshipping. A new law on the subject of general 
average has already been voted by the Chamber of Represen- 
tatives and has been recently adopted by the Senate. According 
to the new law the contributory value of the ship will be her 
entire value at the port of destination, and the wages and provi- 
sions of the crew at a port of refuge will be allowed, but again 
nothing is said as to other ports of refuge expenses. Now, 
supposing a ship to enter the port of Antwerp without the York- 
Antwerp Clause in her bills of lading, wages and provisions 
having to be admitted according to the new law, it would 
evidently be unfair to continue to saddle the cargo with the ex- 
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penses of landing, storing and reshipping and with its share of 
the wages and provisions besides. It will, therefore, be necessary 
to change the local custom of Antwerp, and the York-Antwerp 
Rules will, no doubt, be resorted to and soon become the custom 
of Antwerp." 

Mr. J. HoRNE Payne, of London, observed that the justice of 
the Rules in one particular had lately been triumphantly vindi- 
cated by a decision of the Queen's Bench Division of the English 
High Court of Justice,* by which, in spite of the inveterate con- 
trary practice of average adjusters, the English law relating to port 
of refuge expenses had been brought into harmony with No. 7 of 
the Rules. 

M. Edguard Clunet, of Paris, pointed out that the only 
radical innovation which the adoption of the Rules would introduce 
into the laws of France was the provision contained in Rule 10, 
to which the French shipowners were naturally opposed, seeing 
that by the existing code the contribution of the ship was limited to 
one half of its value. 

Captain N. Jacobsen, of Copenhagen, reminded the meeting 
of the action already taken by the German government in referring 
the Rules to an imperial commission and of the willingness of 
that government to proceed further in the matter and urged that, 
if the Association as such was to remain quiescent for the present, 
it might at least be enjoined upon the Local Committees to seize 
the earliest opportunity of endeavouring to induce their respective 
governments to countenance and actively promote the movement 

Mr. Bristowe, Chairman of the Australian and New Zealand 
Underwriters' Association, described the interest which the Rules 
had awakened in the colonies, where many, he said, wished to see 
them obtain everywhere the force of law. 

Mr. Manley Hopkins, of London, Mr. E. H. Capper, Delegate 
of the Central Committee on General Average at Cardiff, and Mr. 

♦ Atwood V. Seliar, L. R., 4 Q. B. D., 342. 
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Lawrence R. Baily, Delegate of the Steamship Owners* 
Association of Liverpool, also took part in the discussion, which 
closed with some remarks from Sir Travers Twiss. 



Collisions at Sea, 

The chair was now taken by Dr. F. Sieveking, of Hamburg, 
President of the Court of Appeal for Hamburg, Bremen and 
Lubeck, who gave a short summary of what had been done in the 
Association with reference to the subject of Collisions at Sea. 

Dr. V, Marcus, Syndic of Bremen, then read a paper on 
" Collisions at Sea between Vessels of different Nationalities, and 
Criminal Jurisdiction in respect thereof:" 

" If we set out with the principle that the fittest tribunal to try 
a legal question is that which affords the best guarantees for a 
thorough and impartial investigation, it must be admitted that, as 
regards the adjudication upon cases of collision between ships of 
different nations, this principle has been hitherto but very little 
realized in practice. 

" In saying this it is by no means intended to cast the slightest 
imputation upon the courts of any nationality. The difficulties of 
the case are inherent in its nature. 

" This is especially felt with regard to criminal jurisdiction, that 
is to say, the judicial punishment of those who transgress the 
regulations for the prevention of collisions at sea concerted by the 
maritime nations. This criminal jurisdiction to this day — ^with 
an exception to be mentioned hereafter — ^belongs severally to 
each of the nations interested in the ships that have been in 
collision, so that the same question of culpability may be tried 
twice over, before two different tribunals perfectly independent of 
each other. 

" From this state of things arises, too, the difficulty that the single 
judge who tries the case may have to decide without having the 
whole of the evidence before him. It is in many cases impossible 
for him to examine the crews of both vessels that have been in 
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collision. This point is the more important, because, from the 
rapidity of the development of the catastrophe, when a collision 
occurs, it is exceedingly difficult to ascertain the facts of the case 
at alL The disadvantage of such separate trials of the question of 
culpability is strikingly exemplified by the simultaneous adjudi- 
cation in England and Germany upon the collision between the 
German steamship America and the Italian barque Utile. The two 
tribunals came to directly opposite conclusions. 

" If it is further taken into consideration that, from the peculiar 
nature of the cases in question, a lively, though involuntary, feel- 
ing of partisanship invariably arises in the different nations for their 
respective countrymen, it can hardly be disputed that the existing 
state of the law on the subject is greatly in need of reform. Not 
only will the sense of justice often feel the want of that satisfaction 
which it imperatively demands, but also highly prejudicial national 
dissonances must be the unintended, but inevitable, consequence of 
the state of things here described. 

" There is, moreover, another circumstance which argues strongly 
against the present isolated criminal jurisdiction in the matter of 
the collisions in question. Whilst it has hitherto been assumed 
that the culpable author of a collision is always — however insuffi- 
ciently, perhaps — proceeded against by the state to which he 
belongs, yet this assumption is by no means ever3rwhere borne out 
by the facts. 

" Suppose that a German and a Belgian ship come into collision 
with one another by culpable violation of the rules agreed upon 
between the maritime states for the navigation of vessels on the high 
seas. Both ships after the collision put into a French port and 
subsequently continue their voyage to America, for instance. The 
court at the French port cannot entertain the case, as France has 
no jurisdiction over the German or the Belgian ship. In this way 
the culpable party may easily escape punishment Generally 
speaking, this will always be the case when a ship immediately 
after the collision puts into a port of a country which has no 
jurisdiction over it 

" It comes, then, to this, that, whilst the maritime nations in 



Digitized by 



Googk 



( 95 ) 

the interest of the safety of navigation have concerted regulations 
intended to obviate the danger of collisions, those regulations are 
with impunity transgressed by the mariner. 

"The present state of the law, therefore, cannot be maintained. 

"If we now ask what is, the remedy to be applied, we must 
first divide collision cases into two classes : those in territorial 
waters and those on the high seas. 

" Over the territorial waters the adjoining states, as is well 
known, claim a certain jurisdiction ; the high seas, on the other 
hand, are nullius territorium. It must be determined whether the 
two classes demand each a different treatment. 

" Last year England by the Territorial Waters Jurisdiction Act* 
extended its criminal jurisdiction to the crews of foreign vessels, 
when within one marine league of the United Kingdom or any 
other part of Her Majesty*s dominions. But even if England is 
enabled by the Act to institute criminal proceedings against 
foreign authors of culpable collisions that happen within its 
territorial waters, and so culpable parties who might otherwise 
perhaps escape punishment are brought to justice, still it must be 
admitted that this jurisdiction of England over aliens is open to 
many objections, and especially to the one mentioned above 
regarding the excitement of national feeling. It therefore cannot 
be recommended that the other maritime states should follow the 
example of England, and establish a like jurisdiction on their part. 
This — however little there may be to be said against it formally, 
on the ground of international law — ^would call forth the gravest 
apprehensions, if it were adopted by states whose judicature affords 
next to no guarantee for trustworthiness. 

** Such a partial settlement of the question is, besides, uncalled • 
for, since collisions in territorial waters form but a very small part 
of the whole number of collisions. 

*' But as, apart from the question of territorial jurisdiction over 
foreign ships — ^which till recently has never been asserted — the 
principle involved in cases of collision in territorial waters is 

* 41 & 42 Vict., c. 73. 
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precisely the same as in those on the high seas, the uniform 
settlement of the whole question appears highly desirable. 

" The only settlement likely to give general satisfection seems 
to be that the states which have concerted the regulations for 
preventing collisions at sea should now also create a suitable 
organ for the punishment of offenders, and that organ can only 
be an international, and therefore a mixed, tribunal This has 
been recently shown by Sir Travers Twiss, in the London Law 
Magazine and Review for November, 1878. Agreeing with Sir 
Travers Twiss in this respect, I differ from him as to the mode 
which he advocates for canying the proposal into effect Sir 
Travers wishes to see the international jurisdiction based on the 
foundation of the existing consular jurisdiction, and particulaily 
that the principle should be maintained that * the defendant should 
be convened before hjs own judge.' Guided by this principle, Sir 
Travers constructs his tribunal so that the consular court of the 
defendant's nation is constituted the tribunal before which he must 
be arraigned, that the consul, however, should not sit alone, but 
should have the aid of four assessors, namely, one legal and two 
nautical and the consul of the nation to which the complainant's 
vessel belongs. 

" In my opinion a tribunal so constructed would not be one in 
which both parties, i.e. the mariners of the two ships, would place 
confidence. When it is considered that in many cases the culpa- 
bility of the one captain involves the innocence of the other and 
vice versd, so that in such cases both captains appear, though not 
formally, still substantially, as the accused, it cannot be deemed 
sufficient, if the one captain is represented in the tribunal only by 

lamely his consul And if the accused is acquitted, 

other captain is arraigned, then, according to Sir 
another tribunal must be constituted, and this, again, 
irect opposition to the grounds on which the first 
founded, decrees an acquittal. Would not that 
lit the newly created jurisdiction ? Further, it may 
mitted to doubt whether the consular officer is under 
ices a suitable judicial personage. Let the very 
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difficult nature of many of the cases in question be nemem^ 
bered^ and this obsenration will hardly be thought to conYey any* 
thing at which offence can be taken. 

" In order to construct a tribunal equally acceptable to both 
parties, the fundamental principle ^Ador sequitur forunk rd^ roust, 
we think, be abandoned. The international tribunal would 
exercise its functions by virtue of a commission from all the 
contracting states and therefore would have to be considered 
from the very nature of its construction as ' the defendant's own 
judge.' Independently of this the object would flaen be to com- 
pose the tribunal in such a manner as to afford the greatest 
possible security to the accused that he will come before a perfectly 
impartial judge. 

" This would perhaps be most effectually attained in the follow- 
ing manner, namely, that, assuming five as the number of judges, 
the two parties in question, that is, each of the ships which have 
been in collision, should be represented by two members of their 
own nationality. One of the representatives on each side might be 
nautical assessor. In this way an exhaustive examination of the 
witnesses and a satisfactory clearing up of all technical questions 
would be fully secured. 

'< The president should belong to one of the contracting states 
not interested in the case to be tried* 

** The court should for technical reasons sit at the port which 
the ships put into after the collision. 

** A sufficient number of members of the tribunal would have to 
be appointied for a certain period by the different states. The 
presidency would be taken by turns according to a system of 
rotation previously agreed upon. 

" So far as the consular officers were suitable, there would of 
course be no objection to making use of their services for this 
purpose. 

" The proposal thus made would also have the further advantage 
of leading to a certain degree of stability in the persons exercising 
the jurisdiction. 

" Whether the powers of the international tribunal should be 

I 2 
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decision of the question of culpability, or whether 
uld also determine the penalty incurred, is a point 
left for future consideration. 

however, to create a suitable basis for the juiis- 
court, it will at all events be requisite to agree upon 
stem of penalties for the transgression of the 

;ulties to be encountered in the creation of such a 
1 are by no means to be ignored, but they should not 
deter us from advancing on the path which has once 
ed as the right one. 

>gic of facts peremptorily urges us forward in this 
[le force of the same logic will also finally overcome 
5 which still oppose the attainment of the object 

lat the Conference will agree with the views pro- 
y leave to propose the following resolutions : — 

nference resolves that : 

iminal jurisdiction in cases of collision between 
srchant vessels of different nationalities on the high 
Eis is to be entrusted to mixed tribunals, 
le mixed tribunals must be so constituted that they 
fer full security for impartial adjudication. They 
list, therefore, not be formed solely of persons 
longing to the nations interested in the cases of 
llision brought before them. 

le court should always hold its sittings in the port 
lich the ships put into immediately after collision. 
)llisions between vessels of different nationalities in 
xitorial waters are to be dealt with in the same 
y as collisions beyond the territorial waters on the 
;h seas. 

nultaneously with the creation of international 
bunals a uniform system of penalties for transgres- 
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sion of the regulations for the prevention of collisions 
at sea should be concerted." 

The resolutions having been formally seconded by M. Etienne 
GuiLLON, Mayor of Concameau, Finistbre, who laid upon the 
table a work by himself on collisions at sea — 

Dr. E. E. Wendt, of London, as having for many years been 
the representative in Great Britain and Ireland of the principal 
foreign underwriters, begged to dissent entirely from Dr. Marcus' 
conclusions. He observed : 

" All decisions, upon whatever subject, require judges of .ability 
and impartiality. It will scarcely be denied that the latter 
quality is to be found in the courts of every civilized country; the 
former does not depend merely upon the learning of the individual 
judge, but in a greater degree upon the practical routine by which 
he has acquired the power of dealing with a subject, and that 
power again depends largely in each particular instance upon 
the frequency of the subject being brought before him. It 
stands, therefore, to reason that, no other court in the world 
having an opportunity of dealing with so many collision cases as 
the Admiralty Division of the High Court of Justice in London, 
that tribunal must be considered the fittest to try such cases. 
And if reference is made to the decision in the case of the 
Utile and the America, it should be borne in mind that there two 
foreign suitors appeared before an English court, and both sets 
of witnesses had to be examined by means of interpreters. But 
the English court heard the witnesses of both sides examined 
vivA voce, whereas the German Wreck Commissioner had only 
the German witnesses before him and had to content himself 
with reading the evidence of the Italian sailors, as given in the 
English court, which, of course, deprived him of the opportunity 
of judging of their truthfulness by seeing them, an advantage 
enjoyed by the English judge, who, by the way, is an excellent 
Italian scholar and understands the German language well enough 
to be impressed by any particularity in giving evidence. In the 
case of the Deutschland, too, which was investigated by the Wreck 
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Commissioner here and by the corresponding officer at Bremer- 
haven, diametrically different conclusions were come to ; and it is 
true that die Bremerhaven decision, in favour of the DeiUschlan^ s 
master and crew was on the Continent regarded as the correct 
London Wreck Commissioner had the advantage 
jmmissioner watching the proceedings and making 
s which he thought proper. As regards the 
lational tribunal, it must not be overlooked that 
stances are both the colliding vessels to be met 
me port or even within the same jurisdiction, 
rould thQ tribunal be constituted, and, if in any 
in London, would its experience be equal to die 
o it? According to international usage all prize 
in the captor's court Surely, it is reasonable that 
s the suitor should proceed in a court of a country 
the colliding vessels is." 

^ELAERTS VAN Blokland, of the Hague, Counsel 
inistry of Justice, also declared himself unable to 
mclusions at which Dr. Marcus had arrived. Those 
art from the objections in detail to which they 
•e premature and too ambitious. There were 
ich it was the law that two ships coming into 
ound to remain tc^ether and give up their names 
istination, and there were other countries in which 
»ras known. It was premature to discuss the 
ocedure before the law was made everywhere 
rould move : 

desirable that there be one law for all ships in 
to whatever country they may belong, and in 
part of the sea the collision may take place." 

ask«d the Conference to reject the resolutions 
r. Marcus. The penalties for transgression of the 
revent collisions at sea were already too numerous, 
r desired to increase their number. In spite of 
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them collisions were more frequent than ever.* That was not 
owing to an increase of traffic, but rather to the plethora of penal 
rules, the result' of which was that at the critical moment those 
in command of vessels, instead of acting like seamen, acted like 
lawyers and were intent upon escaping from liability by observing 
the strict letter of the rules. The direct operation of the present 
state of things was that it was in the interest of the shipowner to 
conceal, and not to reveal, the truth. He objected to criminal 
punishments for mere mistakes being imposed upon the officers 
of ships any more than upon the members of the medical or 
the legal profession. 

Herr Meier mentioned that, during a period of twenty years, 
vessels of the North German Lloyd, whose fleet numbered forty 
steamers, three-quarters of which were transatlantic, had been in 
collision so rarely that it was not worth the company's while to 
insure against the contingency in question. This showed that 
there was much justice in what Mr. Glover had said, as did also 
the fact that in the case of the America and the UHJe^ to which 
allusion had been made, the Italian witnesses first said that they 
had not, and afterwards that they had, carried a Kght. But he 
must differ from Mr. Glover with regard to the increase of 
accidents at sea, which he thought mainly attributable to the 
extension of steam navigation. As to the supposed perfection of 
the English Admiralty Court, it was generally considered on the 
Continent that the leaning of that court was too much against the 
owners of steamships. Personally, he was in favour of the master 
of a ship being punished only in his own country, or, at any rate, 
according to the laws of his own country. Thus, in the case of 

* It happened that oa the day on which this subject was discussed in the 
Conference early in the morning the steamer Semiramide, belonging to Mr. 
W. Tulley, of Newcastle-on-Tyne, a member of the Association, was sunk in 
the Atlantic, while on her way from Boston to Liverpool, by collision with the 
Corsica, steamer, bound ^ from London to Bristol; and in the evening the 
ColUsion between the Aberdeen steamer City of London and the Vesta, a 
Hamburg steamer, took place in Barking Reach in the Thames, the scene of 
the disastrous meeting of the Princess AUce and the Bywell Castle in the year 
before.—ED. 
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the Dcutschland (Franc<mi(i)^ he should have been sony to see the 
sentence of the court executed upon the defendant It was a 
pity that, as in England, a man should be convicted of man- 
slaughter for what was nothing but a venial error. Surely, an 
evil intent was of the very essence of a criminal offence. 

Dr. Rahusen subjected Dr. Marcus* resolutions seriatim to a 
rigorous criticism. According to him, the first of those resolutions 
contravened — ^without sufficient reason shown — ^a fiindamental 
maxim of the penal law, that a crime should be tried by the judge 
of the place where it was committed. The impartiality to which 
the second looked forward was incapable of realization, since men 
were only less apt to favour the citizens of friendly states than their 
fellow-countrymen. Neither could the third be carried out in 
practice : were the ships bound to put into the same port after a 
collision ? The fourth raised a very wide issue, and he would only 
say with regard to it that he was by no means satisfied with Dr, 
Marcus' reasoning. The fifth, besides being, as already shown, 
unjust, would involve the institution of a new system of police. 
In short, he should oppose the proposals of Dr. Marcus as 
dangerous in principle, because contrary to public penal law, and 
as especially dangerous to small states, who could ill afford to 
abandon a jurisdiction, and so to surrender a part of then: 
sovereignty. 

Captain N. Jacobsen, of Copenhagen, spoke and reported as 
follows, on behalf of a committee appointed by a general meeting 
of shipowners and captains, held at Copenhagen in the preceding 
month: 

" The great number of the collisions at sea that occur every 
year and the serious loss of life and property attending them 
have already for a long time past every now and then excited the 
attention of the public, and at different times and places the 
question has been discussed, whether the existing international 
* rules of the road at sea ' are fully sufficient for their purpose, or 
whether it is not possible by legislative means to provide a better 
security against that kind of danger. 
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"The question has even been taken tip by the governments, 
especially the English ; and the Admiralty, the Board of Trade and 
the Trinity House have nominated, as will be known, a com- 
mission to frame a draft of regulations to be used instead of the 
now existing rules. As might be expected, the proposed new 
regulations have been worked out with great ability and careful- 
ness, and it will no doubt meet with general approbation that 
the commission, rightly judging the dangers that might arise from 
altering the principles, of the present rules, has abstained from 
altering any of the chief points, which have become a second 
nature to all seafaring nations, and confined itself to trying, partly by 
changing the wording of the different paragraphs, partly by means of 
additions, to make the meaning clearer and therefore easier of appli- 
cation in practical Hfe, Already last year correspondence passed 
between Great Britain and the foreign powers about an altera- 
tion of the international rules in accordance with the new EngUsh 
draft ; and so far as is known, most of the foreign governments 
have declared themselves ready to adopt it, slightiy modified, and 
the matter seems so far advanced that it has only to pass through 
the steps necessary in each country for the draft to become a law, 

** It might appear hopeless, under these circumstances, again to 
raise a discussion on a question which seems to be so nearly 
settled between the different governments, but, this Conference 
having, nevertheless, placed it on the programme, it has been con- 
sidered possible, even at the eleventh hour, to propound views 
that might influence the ultimate contents of this most important 
law j and this may perhaps the more easily be expected, as the 
United States' government has lately brought forward a proposal 
for further additions to the international rules, which the European 
powers will, no doubt, take into serious consideration, 

*^ A recent meeting of shipowners and captains in Copenhagen 
has therefore found it advisable to lay before this Conference the 
following remarks on a few points concerning the navigating of 
vessels in thick or foggy weather ; 

"*The regulations contained in the loth paragraph of. the 
present rules of the road, relative, to signals to be used by 
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ailing vessels during foggy weather, have been re- 
i2th paragraph of the new English draft, but in a 
First, the instruments for making the different 
rly and distinctly described ; secondly, the intervals 
; between one signal and the next are reduced from 
LUtes ; and lastly, it is proposed that the fog-horn 
ling vessels shall be given with one, two or three 
Lg to the vessel's lying on the starboard tack or the 
Lth the wind abaft the beam. The two last altera- 
cularly be greeted as very important improvements, 
light perhaps have been reduced still more, but as 
>r to fix a maximum of time between the signals, 
e is at liberty to use them oftener, where circum- 
t advisable to do so, the regulations now proposed 
satisfy all reasonable demands, 
the signals which all vessels shall use in foggy 
9th paragraph of the new draft contains rules for 
le steam-whistle, which steamers may use, to wit, 
I am altering my course to starboard,* two blasts 
ring my course to port ' and three blasts for * I am 
)eed astern.' These signals are, however, not 
id every captain is at liberty to use them or not, 
never used^ the movement of the vessel must be in 
th the signal given. 

:em has been adopted from America, where it has 
ical use for some years; it has been a subject of 
jration, and very different opinions have been 
to its worth and usefulness; neither can it be 
ill-founded objections may be made to it. 
Illness of fog-signals depends upon how far they are 
ish a reciprocal understanding between the parties 
But security for a reciprocal understanding can 
, when the one or other party can leave a given 
^ered, and it must therefore tend to diminish the 
such signals that they are made optional and not 
and, what is worse, serious apprehensions may be 
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entertained that the system will often lead to confusion, because 
the knowledge which should give the inforaiation conveyed by 
the signal its real value is wanting, the knowledge of the course 
the vessel is lying on before the intended movement is to com- 
mence. It also appears from some of the accounts given of the 
American practice that the signals are there only used, when the 
steamers are visible to each other, and it is a fact that the 
American government, although the most likely to be impressed 
by the American practice, has not dared to make the system law. 

**'A signal giving notice of an intended movement may of 
course be useftd under some circumstances and in certain waters 
where the navigation follows some distinct general rule ; but it 
must be maint^ned that it can only be fully efficient, when 
compulsory, and when means are at hand to get information of 
the course from which the movement is to take place. It may 
even be said to be of far more importance for a vessel to be 
informed of the course a meeting vessel is steering than of her 
intended movements; with the former knowledge the latter would 
be superfluous, as it can reasonably be expected that every one 
will follow the 'rules of the road,' and if, therefore, two meeting 
vessels by means of signals have learned their mutual position, no 
separate signal is necessary to tell that the one or other in con- 
sequence of this position will put her helm to the side prescribed 
by the ' rules.' 

** * The idea of establishing a code of signals for the courses 
steered is not a new one, and the new drafl has partly adopted it 
for sailing vessels. Its use for steamers has also been discussed 
at different places, and a formal proposal of such 3^ code has now 
been propounded by the United States' government. Theoreti- 
cally it will no doubt be agreed that it would be a great improve- 
ment and materially add to the safety of vessels sailing in foggy 
weather, if the present signal indicating only * Here is a steamer' 
could be extended to indicate ' Here comes a steamer steering 
such or such a course ; ' the idea will, sooner or later, work its 
way into practical use, and, a revision of the international rules 
being about to take place, the above mentioned meeting held at 
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charged us to lay before this Conference for 
the question r ought not the compulsory signal 
re to use in foggy weather also to indicate 
Euners are steering ? 

retical point of view most people will certainly, 
swer the question in the affirmative. But doubts 
whether it is possible in practice to establish a 
ombining distinctness with clearness, and which 

estabUsh the necessary reciprocal understand- 
ig to confusion at places where several vessels 
)ts can only be solved by experience. Different 
5S have been proposed on different sides ; some 
amon steam-whistle with a combination of short 
others using two steam-whistles, one with a very 

1 a low note, and combining these. It is not our 
the time of the Conference with the details of 

tems, or remarks upon their relative worth. It 
:e that trials have been made in Sweden with a 
sties, or rather a double whistle, with very good 

large majority of Danish captains are of opinion 
lystem and code of signals may be established 
ulty. If the Conference should concur in that 

hoped that the different governments will take 
;he fact and take it as one ground more for 
ciple laid down in the American government's 

her point to which we beg to .call the attention 

; rules, that a steamer shall slacken her speed 
another vessel so as to involve risk of collision, 
go at a moderate speed in foggy weather, rules 
are contained in one single paragraph, are laid 
ate paragraphs in the new draft, and it is there- 
that the duty to slacken on approaching other 
:, whether the speed has already been moderated 
or not. 
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" * But the expression, also used in the new draft, * moderate 
speed,* is still very elastic, and it has been urged that the law 
ought to fix more precisely what is meant, by stating either a 
certain number of knots not to be exceeded or a certain reduction 
of the number of revolutions made by the engines. This would, 
however, scarcely meet with approval, as it is impossible to fix a 
rule of that kind which would be equally justifiable under all 
circumstances. The nature of the waters in which the vessels are 
trading, the number of other vessels likely to be met with, the 
normal speed and steering capacity of each steamer &c. &c. must 
here be taken into consideration, and the law must be very 
cautious not to bind the liberty of navigation beyond reasonable 
limits. It must be left to the captain to decide how much the speed 
shall be moderated, when a fog comes on, with due regard to the 
different factors that should influence his decision; he has the 
responsibility, and, the law stating in another paragraph that any 
neglect or want of carefulness or seamanship cannot be ex- 
culpated by the rules, a court will always be able, even without 
such a limitation of the speed, to make the man responsible who 
has failed to moderate his speed as much as he ought to do. 

" * But however natural it may be to give a certain scope in the 
interpretation and application of the rule for moderating speed, 
generally speaking, there might, on the other hand, be sufficient 
reason for emphasizing, more than by a mere division of the 
present rules, the direction to slacken, when risk of collision is 
involved. For, although it cannot be asserted that such or such 
a collision took place because one or the other party has used 
' too great speed, it is unquestionable that many collisions have had 
much more destructive and fatal results, because the vessels have 
collided with an enormous force, and this is very often owing, not 
so much to their having moderated too little when the fog came 
on, as to their not having slackened enough or more quickly on 
approaching each other. 

" * We, therefore, beg to state it as our conviction that it would 
tend materially to lessen the number of collisions and reduce the 
compass of such disasters, if the rule in the new paragraph i8 
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were laid down in a more precise form, so that the words ' shall 
aUnVtxn v»pr cn^ed or, if ncccssary, stop and reverse/ were changed 

antly slacken her speed as much as possible, and, 

)p and reverse.' ' " * 

N Becker, of London, thought that what was 
;reater discrimination in the selection of masters 
bung and incompetent men were too often en- 
portant commands. Perhaps few of those present 
as he did how frequently captains of ships were 
I careless in the execution of their duty. 

Twiss added some observations upon the subject, 
uld be induced to invigorate their admiralty 
le thought, would perhaps be the best solution of 

There were great difficulties in maritime cases 
I evidence. It was important that the evidence 
ined at the earliest possible moment, as sailors were 
red over the face of the globe. It was, therefore, 
ave courts established in those ports into which 
B likely to put for repairs after collision. In the 
iralty, where the trials were for damages, the ship 
ined or security taken ; but, in a criminal case, it 
e expected that every state should lend its prisons 
)resence of the accused or the punishment of the 
had, therefore, some time ago put forward for con- 
[leme which he believed to be in accordance with 
aw. He proposed that the defendant should be 
; own consul, who would be his countryman, and 
J assisted by one legal and two nautical assessors. 

sgulations for preventing collisions at sea were officially 
I London Gazette on the following Tuesday, the 19th of 
rhey come into operation on the 1st of September, 1880, 
)ply to the ships, both of the' navies and of the merchant 
ria-Hungary, Belgium, Chili, Denmark, France, Grermany, 
rreace, Italy, the Netherlands, Norway, Portugal, Russia, 
and the United States, and probably of some other 
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The presence of the latter would ensure fair play. If the defen- 
dant were convicted, the consul might have power to send him 
to his own country to undergo his punishment- Such a court 
might be found in almost every port where it would be needed, 
and would be less expensive than one specially established for 
cases of collision only. He agreed that the sailing regulations 
entered too much into detail 

Mr. Capper, as one who had for many years commanded 
vessels, from small barques to Peninsular and Oriental steamers, 
protested against any wholesale charge of drunkenness, negligence 
and incapacity being brought against sea-captains. That body of 
men were, generally speaking, fully sensible of their large respon- 
sibilities. It was a great hardship upon captains to have the cases 
in which they were interested tried by courts constituted as the 
admiralty courts were at present The assessors should be men 
who had commanded steamers in the Channel in 1879, not men 
who had commanded frigates in 1850. A sailor had as good a 
right as another to be judged by his peers. Cases of collision 
ought to be tried by a nautical jury. 

Mr. J. E. C. MuNRO, Mr. Charles Clark, Q.C, and Mr. 
Charles Stubbs of London, also took part in the discussion. 

A paper devoted to a special consideration of the question of 
damages in cases of shipping disaster was read by the Hon. Judge 
E. C. Benedict, of New York : 

** It is comparatively a short period since the law of liability, in 
cases of shipping disaster, was uncertain and of difficult applica- 
tion. Each nation applied its own municipal law tp its own 
citizens and vessels, but in the cases of vessels of other nations, 
not subject to such municipstt law, great difficulty was often ex- 
perienced. This difficulty was well illustrated by the case of 
the Scotia^ a British steamer which, acting in conformity with the 
British regulations, sank, in mid-ocean, an American sailing vessel 
which was violating the American regulations and also the British 
regulations, which were coincident with those of the United 
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States. The allegation on the part of the plaintiff was that those 
regulations had no extra-territorial force as between Vessels of 
different nations, on the high seas. The case was carried through 
all the courts of the United States, and in every court the 
British steamer was held to be justified, she having complied with 
the regulations which had been established by the two nations, 
and the American vessel having failed to do so. The District 
Court held that both vessels were bound to comply with the rules 
of navigation and usages of the sea which usually prevailed and 
were customarily observed at the time and place of the collision 
among ships which navigated the waters where the collision took 
place. The decision was based, not upon the American law, nor 
upon the British law, nor upon both of them, as coincident acts 
of legislation, but upon the law of the sea, made so by the con- 
current consent of both those nations and of most other com- 
mercial nations of the world. The Circuit Court, on appeal, held 
that an American owner could not recover damages in an 
American court for a collision caused by his violating or disre- 
garding the maritime regulations of his own country, and on that 
ground affirmed the decree of the District Court. On a final 
appeal, the Supreme Court held that, in the same manner that 
some of the earlier maritime codes had, by the force of general 
acceptance by other nations, become a part of the law of the sea, 
by virtue of consent and not of enactment, so the modem* rules 
as to lights &c, unknown to ancient times, have acquired the 
force of the law of nations by virtue of their being accepted by so 
many nations as to show them to be a part of the law of nations. 

" We have in this case an instance of amendment and codifi- 
cation of the law of nations easily and quietly effected. 

" Then there is the more complex and difficult question as to 
the principle of limiting the damages to be recovered against 
owners of ships in cases of shipping disaster. The principle of 
limiting such damages in one form or another has become firmly 
imbedded in the jurisprudence of almost all commercial nations. 
Great Britain, the United States, France, Russia, Prussia, Holland, 
Denmark, Sweden, Norway, Portugal, Mexico, the republics of 
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South America and yet other countries having adopted some rule 
on the subject; but the actual limit of the liability and the manner 
in which it may be made available are almost as various as the 
different countries. Almost all concur in the principle that the 
shipowner shall be treated as having emfearked in the venture of 
the voyage only the ship and the freight, and that his personal 
liability shall be considered as limited to that portion, viz., the 
capital which he ventured. The statute of the United States 
passed in 1851 may, perhaps, now be considered as having 
adopted the same principle, although the law on various questions 
connected with that statute can hardly be considered as settled. 
For instance, the question whether the amount of any insurance 
which the owner may have on his ship and freight shall be 
included in fixing the amount or limit of that liability is still the 
subject of serious discussion before the American courts and 
perhaps in those of other nations. In Great Britain an entirely 
different and arbitrary limit of liability of the owner is fixed. It 
was originally fixed at the amount of the value of the vessel 
immediately before the disaster. More recently the rule has been 
changed, and it is now fixed at j£S per ton for damage to 
property and at ;£'i5 per ton for loss of life and for personal 
injury. This variation in the jurisprudence of a nation holding 
so important commercial relations with all other nations as does 
Great Britain cannot fail to present to the courts of all nations 
questions of very great difficulty. Take a case which will show 
the complications which may arise. Collisions may happen on 
the high seas outside of any jurisdiction, or within the waters of 
bays or harbours of any nation, or within a marine league of the 
shore of any nation, and in each of these localities the colliding 
vessels may be both British or both of some other nation, or 
they may be one British and one of some other nation, or they 
may be of different nations, neither one being British. 

" In each of these cases the court which may be called upon to 
adjudicate upon the rights of the parties may be a British court 
administering the British laws, or the court of some other nation 
administering its own law, or a court of admiralty administering 
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sea so far as it is not restricted by statute. It is, 

apparent that the rights of the parties may he held 
fferent, according as they may be adjudicated in 
mother. If all the parties belonged to the same 
J law of that nation would be administered without 
t how if the litigants are of different nations ? How 
ich is called upon to dispose of the controversy is 
plaintiffs nation, and the defendant is a foreigner, or 
low if the court is the court of a nation diflferent 
ther of the litigants ? How if the collision occurred 
sas, or within a jurisdiction foreign to one of the 

both of the parties, or to that of the tribunal ? 

the law ? Take an actual case. A Norwegian 
ttto collision with a British steamer on the high seas 
sly injured. The next day the steamer herself was 
le coast of the United States. The Norwegian 
1 other property of the owner of the steamer in a 
United States. The British owner had sold the 
> sought to relieve himself by a surrender of the 
le sale. The court held that he could not do so, 
light have done so by a surrender of the wreck 
le sale. But supposing the Norwegian owner had 
lit before an English court, the English owner could 
jn limited in his liability to a less amount than jCS 

steamers tonnage, and had he brought it before a 
irt, that court might well have held that the British 
y was not limited at all. The British courts have 
d in substance that a foreign owner cannot, in a 
invoke the British rule of limitation, but they now 

owner may claim the benefit of the j£S per ton 
the subject is not thereby relieved from its difficulty, 
iile is so peculiar and arbitrary that there is no 
id a party may thus be practically deprived of aU 
5 quite clear that that arbitrary British limit is a great 
) harmonious action among the nations. If, by a 
f the British statute, that principle of limitation could 
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be introduced into British legislation which prevails in the juris- 
prudence of other nations, namely, that the shipowner, when he 
sends his ship to sea, is but a limited partner in the venture, 
putting at risk for that voyage his ship alone with her freight, 
provided he surrenders or abandons the remnants in some ap- 
pointed manner, the way would be open to some general consent 
among maritime nations, whereby the courts of each nation would 
apply that principle to every case which should come before them, 
no matter what might be the nationality of any, or of all, the 
parties. It can hardly be doubted in that case that in a com- 
paratively short period the modification would, without friction or 
jar, become a part of the law of the sea, as easily as have the 
regulations for lights to which I adverted in the opening of this 
paper, and which have conferred such a vast benefit upon the 
commerce of the world. Thus another step forward would be 
taken in the amendment and codification of the law of nations, 
and every step forward makes a further step easier and surer." 

Some further remarks were made by M. Clunet, who 
moved the following amendment : — 

" The Conference decides : 

"That before passing to the consideration of the question of 
the establishment of mixed tribunals it is desirable first to 
secure the adoption by civilized states of regulations for the 
prevention of collisions at sea, and of a penal law inflicting 
.punishment for the infringement of such regulations." 

At this point the chairman suggested a reference of the whole 
matter to the existing Committee upon the subject 

Sir Travers Twiss added a suggestion that power of co-opta- 
tion should be given to the Committee. 

Dr. Marcus, Dr. Beelaerts van Blokland and M. Clunet 
having hereupon withdrawn respectively their resolutions and 
amendments, the Conference adopted both suggestions and 
adjourned at 4 p.m. 

K 2 
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Thursday^ 14 August, 1879. 

On Thursday, 14 August, 1879, the sitting of the Conference 
commenced at 1 1 A.M., when— 

SirTRAVERS Twiss, Q.C., D.C.L., F.R.S., in the chair— 

The minutes of the Wednesday were read and signed as correct. 

Bills of Lading. 
A letter from Mr. H. Reinhold, of Calcutta, explaining his 
inability to attend the Conference, having been read by the 
Honorary General Secretary — 

Mr. Jencken by special leave read the following paper upon 
Bills of Lading, prepared by Mr. Reinhold : 

** Eight years ago a Committee of Merchants trading with the 
East assembled in London to consider and amend the conditions 
of bills of lading for steamships passing through the Suez Canal, 
and after nearly twelve months' deliberation their report on the 
subject, dated the i8th of June, 1872, unfortunately left the matter 
in a half finished state. The gentlemen who undertook the task 
are well known in the Eastern trade, and their experience and high 
standing are a guarantee, not only that the matter was thoroughly- 
investigated in all its bearings, but also that the various interests 
concerned received fiill consideration at their hands. Although 
the new route vid Suez was then only beginning to show signs of 
the great revolution pending in all matters connected with Eastern 
commerce, it is now, and has been since its construction, absorb- 
ing the greater part of the carrying trade from the East to Europe. 
The attention bestowed at that time upon the subject under 
discussion proves sufficiently that the members of the Committee 
were fully alive to the alterations required to be made in the form 
of bill of lading generally in use. 

" If we admit that shipowners and ship-agents are entitled to 
claim special exemptions from the ordinary rules and are to have 
the benefit of exceptional clauses, the merchants, on their part, have 
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equally sttong grounds to jealously prevent exceptions being 
made to override the ordinary legal enactments for thie protection 
of goods entrusted to the care of owners and agents as carriers. 

" For more easy reference I annex a copy of the report issued 
by the Committee referred to, but regret that no copy of the bill 
of lading as originally adopted for goods outwards is in my 
possession ; however, those more nearly interested will no doubt 
have guarded their own interests" sufficiently at the time that 
document was finally determined upon and adopted by common 
consent, as stated in the report. 

'* Regarding the form and conditions of bills of lading for goods 
inwards, i.e., shipments made from the East to Europe, no such 
unanimity prevailed, and the various forms of bills of lading now 
used by different steamship proprietors differ so much with regard 
to exemptions claimed from acknowledged responsibilities as to 
demand attention in this respect. 

" As Calcutta merchants, my firm has on more than one occasion 
experienced the hardship of certain clauses to which I draw 
attention with the object of stimulating a discussion. I shall in 
the first instance point out some glaring inconsistencies between 
the main part of the bill of lading and the exemption clauses, which 
are in contradiction to the provisions enacted for the protection of 
goods ; and have no doubt the experience gained by merchants 
during the six years that have elapsed since the Committee closed 
its labours will now enable them and shipowners to arrive at a more 
equitable and satisfactory understanding. 

" I. The old form of bill of lading generally commences : 

* Shipped in good order and condition by .' There are now 

some forms in use which add : * or received to be shipped,' an 
alteration caused, as I believe, by the altered local arrangements 
in Calcutta since the introduction of jetties and wharves under 
Port Commissioners appointed by the Local Government. Of this 
evidently few people in London are aware, as I know of recent 
arbitrations where captains had signed such bills of lading, when 
they had, or I assume that they must have had, the goods fully 
under their control, but, for the convenience of the ship in the 
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ing the cargo, the goods were actually taken into 
pie of days later. Though the goods were actually 
ered, still it has been interpreted and looked upon 
lud, and merchants who had in reality nothing to 
;ning of the documents have been mulcted in allow- 
le captain, the responsible master who signed the 
s been left undisturbed. . 

, when in the beginning of a bill of lading it is 
goods were shipped and received * in good order 
some bills of lading have adopted an exemption 
Imost totally nullifies the above recital, viz. : * the 
able for insufficient packing or reasonable wear 
:kages.' 

main part of the bill of lading it is said : * being 
imbered as per margin,' whilst an exemption clause 
ship is not Kable * for inaccuracies, obliterations or 
ks, numbers, address, &c., &c.' On the boatnotes 
lippers, which accompany the goods with the 
and custom-house pass on board, it is generally, 
iversally, stated : * all packages in bad order, slack 
fficiently marked, &c., &c., to be returned,' by 
)fficer, in order to get from the master a clean bill 

3 the plain duty of the ship or its receiving officer 
e goods tendered under such conditions with the 
r be in good condition, properly marked, and 
it on arrival of the vessel cases frequently occur 
yrance and loss to consignees) which must have 
slessness, either on the part of the receiving officer, 
of the dock employhy by whom delivery is made 

word is said regarding bad stowage, but every 
Dre or less aware that to hurried loading (in order 
despatch and save port charges) a great deal of 
reakage is due, from which exemption is likewise 
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: " S* -^ further case in which a ship is not Hable according to 
these exemption clauses is *loss or damage by dust from coaling 
on the voyage/ 

" This is: a rather ill-defined, but very expansive, clause under 
certain circumstances, as may be more clearly judged of by a case 
in point. A steamer brought home a mixed cargo, comprising, 
amongst other goods, white rice, or table rice, as dead weight, in. 
the lower part of the ship, of which, on arrival, it was found that a 
portion was mixed with coal dust (small granular parts of coal) 
and, as a matter of course, subject to a heavy allowance in price 
for inferior value. As usual, shipowners and agents disclaimed all 
liability and pointed to the above-cited clause of the bill of lading 
as protecting them, which clause, according to their account, had 
been adopted by the General Committee of Merchants and Ship- 
owners. 

"Anybody reading the Committee's report will find that no 
such bill of lading was adopted, and, even if it had been, it would 
not free the ship from its obligation to protect the cargo, received 
in good condition, properly and efficiently, which cargo those in- 
terested in the ship bound themselves to deliver in like good order 
and condition. Thus far goes the law ; the rest is the shipowners' 
own making and interpretation. 

" 6. In some bills of lading it is claimed that, the vessel 
being ready to unload immediately on arrival, if the owners 
or consignees are not ready to receive the goods, the same 
will be landed or put into lighters at the expense of the 
consignees. 

" The ordinary custom in London is 72 hours' notice to be 
given that the ship is ready to discharge at a given date and place. 
Steamship owners have curtailed this to 24 hours, and law and 
equity demand fair and reasonable time to be given to the con- 
signee, which, according to place and circumstances, may i)ro- 
portionately vary ; but according to clauses now inserted in some 
bills of lading the ship may proceed at once to discharge goods, 
leaving consignees to find them afterwards. I'he smartness 
exercised in loading or discharging huge cargoes of merchandise 
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t at whose cost this is being carried out is 
to. 

ly enter into all details in this paper, but I 
ice the following exemption clause : * the ship 
)r incorrect delivery, unless each package shall 
marked by shippers, before shipment, with the 
ination.' 

what we have cited under paragraph 3, and 
the bill of lading itself from beginning to end, 
the bitter irony of those who, after all, stand 
ing to carriers. 

I think I have said enough to make merchants 
ireful in looking at these documents and to 
ion upon this important subject I think it 
lestion should be placed before the chambers 
r other commercial associations, of the various 
r an expression of opinion. Local arrange- 
irsity in the nature of the various articles of 
i from different places demand in many cases 
editions, and in my opinion it would be unfair 
siderations from a discussion as to the adoption 
►f document which might afterwards obtain or 
t as settled by special authority, 
ty of suggesting that the London Committee 
) receive and discuss suggestions coming from 
;ir local experience, come to a more satisfactory 
general terms of such a document. More- 
the advantage of having representatives of 
ms, as well as the greatest shipping interest, 
limits, and it affords the best information to 
nding and shipping agents, insurance offices 
i in the discussion." 

Committee of Merchants was as follows : 

entered upon its duties in pursuance of the 
passed at a meeting of merchants and others 
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interested in the trade with the East, which was held at the London 
Tavern on the nth July, 187 1 : — 

" * That a committee of merchants be appointed to consider 
all the special stipulations that have been introduced into 
bills of lading fot steam vessels and to confer thereon 
with the representatives of the steam-ship owners and 
underwriters with the view of drawing up a general form 
of bill of lading which shall be equitable in its conditions 
to all parties, and to arrange such a method of settling 
the freight as may remedy existing irregularities.' 

" Power was also given to the Committee to add to its numbers, 
and it was finally constituted as follows : — Mr. James Macandrew 
(Messrs. Matheson and Co.), chairman, Mr. G. Arbuthnot (Messrs. 
Arbuthnot, Latham and Co.), Mr. W, Broughall (Messrs. 
Broughall and Co.), Mr. W. H. Crake (Messrs. Crawford, Colvin 
and Co.), Mr. Lancelot W. Dent (Messrs. Dent, Palmer and Co.), 
Mr. Horace Farquhar (Messrs. Forbes, Forbes and Co.), Mr. John 
Fleming (Messrs. Smith, Fleming and Co.), Mr. K Halton (Messrs. 
T. A. Gibb and Co.), Mr. F. W. Heilgers (Messrs. Wattenbach, 
Heilgers and Co.), Mr. John E. Ralli (Messrs. Ralli Brothers), Mr. 
George Ross (Messrs. James Wyllie and Co.), Mr. S. L. Schuster 
(Messrs. Schuster, Son and Co.). 

" The Committee has likewise had the benefit of the valuable 
advice and assistance of Mr. J. A. W. Harper, Secretary of Lloyd's 
Salvage Association, who had on behalf of the Association devoted 
much attention to the conditions of bills of lading. 

" As convincing proof of the necessity of their inquiries and of 
the pressing nature of the evils to be remedied in re-adjusting the 
freight contract, the Committee need only refer to a sheet, 
published by Lloyd's Salvage Association and very generally 
circulated among merchants, in which the exemptions of the ship 
from liability in various contingencies are classified in a tabular 
form. There was little difficulty in determining which of these 
conditions most urgently called for abolition or alteration, and the 
Committee then lost no time in seekmg the co-operation of steam- 
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iving at a common understanding upon the 
I of the latter body was called in London, and 
ich Mr. C. M. Norwood, M.P., was chairman, 
►ncert terms with the merchants, 
ttees addressed themselves in the first instance 
1 of the bill of lading outwards, and after 
Q and a series of compromises on both sides 
; Bill of Lading Outwards * was agreed upoa 
hree forms, slightly varied to suit different 

1 ordinary voyage to the East, direct or trading 

:s. 

voyage to India, trading at Colombo, Madras 

iteads on the Malabar or Coromandel coasts. 

voyage involving trans-shipment, the steamer 

the port for which she accepts cargo, such as 

>r Japan. 

; was promptly announced to merchants in a 
he Chairman of the Committee, dated the 20th 
ippended to which were copies of the revised 
ling. The new form came into immediate use, 
Committee much gratification to testify that it 
erally accepted, not only in London, but in 
gow also, and has proved a useful and success- 
e exception to its universal use is the Liverpool 
> the Straits and China known as Holt's line, 
their circular of the 20th of January recom- 
LS practicable, shippers should require the Eastern 
to be used by any steam vessel in which they 
xis vid the Suez CanaL Had this recommen- 
enerally acted upon, there is no doubt that the 
J line would have ere now adopted the new 
ers of goods put it in their power by continued 
eamers to decUne compliance with the agree- 
all other private steam-ship owners in the 
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trade, the efforts of the Committee to benefit merchants by the 
introduction of an improved system are so far frustrated. The 
Committee believe that the results of the agreement have been 
beneficial aliketo shipowner and merchant, and that the advantages 
of uniformity of system have not been too dearly purchased by the 
compromises acceded to. If shippers entertain the same view, it 
rests with themselves alone to necessitate compliance by declining 
to ship in any line of steamers where the Eastern trade bill of 
lading is not recognized. 

" With the two great companies controlling the Overland Route, 
the Peninsular and Oriental Steam Navigation Company and the 
Messageries Maritimes of France, no negotiations have yet been 
entered into. There are many stipulations in their respective bills 
of lading which seem to the Committee to be very prejudicial to 
the interests of merchants ; but it must be conceded on the other 
hand that their mail contracts and the circumstance of their being 
essentially passenger lines impose special obligations upon them 
and render stringent conditions more necessary than in the case of 
other steamers. At the same time, when the vessels pass through 
the Suez Canal, as is now very generally done by the French and 
occasionally by the English company, the Committee see no good 
reason why a slight modification of the Eastern trade bill of lading 
should not meet all the exigencies of the case ; and it rests with 
shippers to take measures for bringing about an alteration in this 
respect. 

" Copies of the three forms of the Eastern trade bill of lading 
outwards, attested by the chairmen of the two committees, have 
been deposited in the custody of the Committee of Lloyd's, to 
serve for purposes of reference as the standard text of the bill of 
lading agreed upon. 

" The Committee regret that, in the case of the bill of lading 
inwards, they are unable to report an equally satisfactory result of 
their labours. It was agreed between the two committees that 
the bill of lading outwards should be substantially followed, with 
such verbal alterations as were required by the change of voyage ; 
but that special clauses applicable to the port of London should 
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be introduced respecting the delivery of cargo and payment of 
freight. The system of discharging ships at Liverpool and else- 
where is very different and might require differently worded 
clauses, which the trade of the various ports interested would have 
to adjust 

" It was soon found that on these clauses the two committees 
were essentially at variance. As respects the delivery of cargo, 
the difference of opinion was not so wide as to preclude the hope 
of an arrangement, the merchants merely desiring to be protected 
against a surprise by which their goods would be warehoused by 
the agents for the ship, before they knew or had the means of 
knowing of her arrival. The following was the clause proposed by 
the Committee : — 

" * One clear working day after the day on which the ship 
reports at the Custom House and is docked is to be 
allowed for applications for delivery ; and if thereafter the 
goods are not removed without delay by the consignee, 
the master or agent is to be at liberty to land and ware- 
house the same or, if necessary, to discharge into hired 
lighters at the risk and expense of the owners of the 
goods.' 

" The clause finally proposed by the Shipowners' Committee was 
as follows : — 

" * Twenty-four hours (Sundays and holidays excepted) after 
the ship reports at the Custom House and is docked are to 
be allowed for applications for delivery ; and if thereafter 
the goods are not removed by the consignee immediately 
they come to hand in discharging the ship, the master or 
agent is to be at liberty to land and warehouse the same 
or, if necessary, to discharge into hired lighters at the risk 
and expense of the owners of the goods.' 

** As it is not customary or practicable in London to give con- 
signees notice of the ship's arrival, except by publication of her 
report in the bill of entry the morning after it is made, the clause 
adopted by your Committee seems decidedly the more reasonable 
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of the two, especially as the hour of the ship's report is a point 
on which the consignee of goods cannot possess any evidence.' 
Moreover, the bulk of the warehousing entries would certainly be 
passed within twenty-four hours, and the steamer's discharge be 
thus very rarely interrupted, while, if she landed the whole of her 
cargo on the dock quay, as is most usually done, no interruption 
at all could take place. 

** On the more difficult question as to the mode of paying freight 
some explanations are necessary. When the terms of the bills of 
lading now used run * freight payable in London,' * freight payable 
on delivery,' or even * freight payable as customary,' the shipowners 
contend that, according to the usage established by themselves 
since the introduction of steam-vessels into the trade with the 
East, they are empowered to detain the goods on board or in the 
dock or a warehouse of their own selection, until the freight is paid 
in advance of delivery, or, which is practically the same thing, 
simultaneously with delivery. It will not be forgotten that this is 
precisely the grievance of which merchants have for years past 
complained, and to remedy which was one of their principal objects 
in organizing a committee of their number. The Shipowners' 
Committee continue to maintain the above position ; and their 
chief arguments for so doing may be thus expressed : 

" I. That pa)niient in advance of delivery is now the established 
usage of the trade. 

" IL That it is necessary for their protection against the 
insolvent or fraudulent consignee of cargo. 

" III. That it is unreasonable to expect them to follow goods to 
the wharf or warehouse appointed by the consignee, either for the 
purpose of collecting the freight upon them or to ascertain the 
correctness of delivery. 

" IV. That goods in transit to the wharf or at the wharf may be 
plundered or damaged by the servants or agents of the consignee, 
for which, in the absence of distinct proof, the ship would be held 
liable. 

" V. That a large proportion of the freight earned is expended 
in advance on coals, canal dues and other charges peculiar to 
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Steamers, to which, therefore, immediate returns from their earn- 
ings are essentially necessary. 

" VI. That to defer payment of the inward freight for thirty days 
would render it impossible for steam-ship owners to carry on their 
business, owing to the large increase of capital which it would 
call for. 

" To these arguments the merchants reply : 

" I. That the present usage as to payment is of quite recent 
introduction, deriving any validity it has from the terms of bills of 
lading drawn up by shipowners themselves, and that, so far from 
being established by common consent, it has been constantly 
objected to by consignees of goods. 

" II. That the shipowner has a perfect protection for his freight 
in what is known as the dock or wharf stop, with which there is no 
intention of interfering, and by which the warehouse-keeper en- 
gages not to part with the goods to any one, until he receives a 
release from the shipowner. To meet the rare case of insolvent 
or fraudulent wharfingers, the Committee were quite willing to 
concede that the shipowner might object to the goods being 
delivered into the custody of any such, until his freight was paid. 

" III. That, to constitute proper delivery, the consignee must 
have the opportunity of ascertaining that his goods are according to 
bill of lading, while the existing sjrstem does not afford this oppor- 
tunity, either on board ship or on the dock quay. The shipowner, 
therefore, cannot be absolved from following the goods to their 
final destination, as, until they are there examined, weighed and 
measured, it is quite out of his power to render a freight account 

" IV. That this objection merely calls for an improved and less 
hurried method of taking the delivery account as between the dock 
company, who are the agents of the ship, and the wharfingers, 
who are the agents of the merchants, and that the Merchants' 
Committee would gladly cooperate in the establishment of such 
an improved system. Cases of plunder could then be traced, 
without difficulty, to the parties guilty of them. 

"V. & VI. That it is no part of the merchant's fimctions to 
provide capital for carrying on the shipowner's business, and 



Digitized by 



Googk 



( "5 ) 

that in London there can be no difficulty whatever in procuring 
money on so excellent a security as the assignment of a steamer's 
freight payable in thirty days. 

" The Merchants* Committee have likewise to point out that, as 
a matter of fact, the larger portion of a steamer's freight is 
voluntarily paid before her discharge, in order that the merchant 
may obtain possession of the freight release, especially in the 
common case of goods sold to arrive. They object, however, to 
being compelled to pay upon the shipowner's estimate of what 
the freight may eventually amount to, and before he has completed 
his share of the contract by the delivery of the goods. The 
term of thirty days has been fixed as the lowest average period in 
which the landing account of an ordinary cargo can be looked 
for, there being no desire on the part of the Committee to delay 
payment longer than may be requisite to ascertain the precise 
amount of freight and the' claims, if any, against the steamer for 
short delivery, ship damage or other default 

" Upon this divergence of views the negotiation between the 
two committees has been broken off. The only concession 
proposed by the Shipowners' Committee has been that delivery 
should be made on pre-pajrment of four-fifths of the estimated 
fireight instead of the whole. This suggestion, however, seemed 
to your Committee to be just as objectionable in principle and 
inconvenient in practice as the existing system, and it was not 
seriously discussed. They subjoin the clause as they have 
drafted it : — 

" * Freight for the said goods at and after the rate of 
per ton of delivered is to be paid subsequent to 

the landing thereof by cash in London not later than thirty 
days after the ship's reporting at the Custom House, or 
upon any earlier day on which a freight release may be 
required and received by the consignee ; ' 
while the wording proposed by the shipowners is as follows : — 
" ' Freight for the said goods at and after the rate of 
per ton, is to be paid by cash in London, when the ship 
is ready to discharge.' 
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"The Shipowners' Committee likewise sought to re-introduce 
into the bill of lading inwards the exemption for damage by 
vennin, which by mutual consent had been expunged from the 
bill of lading outwards. They further proposed for your 
Committee's adoption the following clause : — 

" * The bill of lading duly indorsed is to be delivered to the 
agent on demand after arrival, in exchange for the master's 
copy and an order for the delivery of the goods.' 

" On this latter it will be sufficient to observe that your Com- 
mittee obtained a legal opinion, which was to the effect that the 
shipowner had no right to require the surrender of an indorsed 
or cancelled bill of lading, until he had completed delivery of the 
goods comprised in it 

" The Committee, having devoted much care to the drafting of 
the bill of lading herewith, styled the * Eastern Trade Bill of 
Lading Inwards, No. 4,' recommend it for adoption by merchants 
trading to the East and would urge them to use their best efforts 
through their correspondents abroad to have it recognized and 
brought into use at the ports of shipment, declining, so far as may 
prove practicable, to allow their goods to be shipped by steamers 
the owners of which continue to enforce the use of the old forms. 

" In the Committee's circular of the 20th of January it was 
recommended that, to ensure the benefit of a complete protection 
to sea risks, the policies taken out on voyages by steamer vid the 
Suez Canal should cover the merchandise *in terms of the 
Eastern Trade Bill of Lading.* When this recommendation 
was brought before underwriters, the clause suggested was at 
once objected to as imposing upon them new and undefined 
liabilities. A meeting was held at Lloyd's on the 2 ist of February, 
which resulted in the appointment of a committee, representing 
both the insurance companies and private underwriters, to 
consider the question further and, if possible, to come to an 
agreement respecting it. With this committee the subject has 
been very fully considered and discussed by your Committee. 
The intention of your Committee in their original recommendation 
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was sufficiently evident from their expressing their object to be 
the more complete protection of the sea risks to which the bill 
of lading related ; but they are quite willing to admit that the 
language proposed for the clause was too wide and vague in its 
terms and might have been interpreted as involving underwriters 
in some of the liabilities from which shipowners had by the revised 
bill of lading been specially exempted. In order to draft a 
clause more exact in its wording, the first matter to be determined 
was the precise meaning attached, both by the assurers and the 
assured, to the risks covered by a policy on goods which had 
been shipped under the Eastern Trade Bill of Lading. On this 
point the Committee are happy to state that they have arrived at 
a satisfactory understanding with the underwriters* committee, 
of which the following in an abstract : — 

" The underwriter's risk on the voyage named, calling at the 
intermediate ports named, is to include : — 

" Coaling at other intermediate ports not named. 

" Taking in and discharging cargo while so coaling. 

" Sailing with or without pilots. 

" Towing and assisting vessels in all situations of distress. 

** Loss or damage arising from the machinery or boilers. 

" Dangers and accidents arising from the navigation of 

the Suez Canal. 
" Any act, neglect or default whatsoever of pilots, master 
or crew in the management or navigation of the ship, 
provided the expression * management of the ship ' 
shall not be held to include any act connected with 
the stowage or other dealing with the cargo of the ship 
not arising out of a sea peril — 
" In addition to all risks comprehended and provided for 
in the body of this policy. 
" The underwriter is not to be liable for acts or default of the 
shipper unconnected with sea perils, such as insufficient 
packing, ihcorrect marking, improper description, absence 
of declaration for inflammable or dangerous goods, or in- 
sufficient declaration of value for specie and valuables. 

L 
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" The underwriter, however, is to be liable as heretofore for 
the consequences of sea damage or sea perils of any kind, 
such as leakage, breakage, sweat, rust, decay, when trace- 
able to that origin, but not otherwise. Damage by coal 
dust, when not mixed up with damage by seawater, is to be 
borne by the merchant. 

" In case of the goods being placed in quarantine depot afloat 
or ashore previous to the final delivery to the consignee, the 
underwriters' risk will continue until such final delivery 
and will cover risk of boats to and from such depot. 

"In case of blockade the underwriters are understood to 
cover the voyage to the port of discharge selected by the 
captain as fiiUy and effectually as to the port of discharge 
named in the policy, their liability ending with the landing 
of the goods at the former destination. 

"Should the voyage be extended beyond the destination 
named in the policy, as when the goods cannot be found 
or from stress of weather cannot be landed, the under- 
writers are to be entitled to receive additional premium for 
the extra risk incurred. 

It was agreed that it was unnecessary to embody the whole of this 
understanding in the policy, as most of it is universally accepted 
by underwriters. It is true that the legal construction of a policy 
of insurance would not go beyond its expressed conditions ; but 
after a recorded declaration of the meaning attached to it by 
the representatives of both merchants and underwriters, it need 
hardly be feared that the latter would contest a claim which 
clearly fell within the scope of the declaration. The efforts of the 
two committees were therefore directed to fiiaming a clause which 
should embody such conditions of the bill of lading as were not 
sufficiently protected by the ordinary practice of underwriters, 
and especially a deviation clause which would cover the devia- 
tion permitted in the bill of lading for coaling purposes, for 
towing vessels in distress and for proceeding to another port 
in case of blockade. , The following is the clause that has been 
agreed upon by the two committees, to be printed on a slip and 
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attached to the margin of the policy, when so required by the 
assured : — 

" The goods hereby insured being shipped under the Eastern 
Trade Bill of Lading No. , it is agreed that the terms of 

this policy shall apply to the following sea perils therein referred 
to, in addition to such risks as are already hereby covered : — 

" I. All deviation of voyage provided for in the said bill of 
lading, with any risk of land carriage incidental to the 
voyage. 

" 2. Sailing with or without pilots ; and any act, neglect or 
default whatsoever of pilots, master or crew in the 
management or navigation of the ship, improper stowage 
excepted, 

" 3. All risks attending the goods by reason of their discharge 
into, retention at, and delivery from any quarantine depot 
afloat or ashore. 

" 4. In case of the goods being carried on to a more distant 
port through stress of weather, or because they cannot be 
found, the marine, risk of the additional voyage, as well as 
of the return voyage to their destined port, the assured 
agreeing to pay for such extra risk such premium as may 
be agreed upon. 

** The attention of your Committee has been directed to a 
discussion, originated in the Times newspaper, as to the risk of 
fire on the dock quays, when cargo is landed there by the ship 
before its final delivery to the consignee. It seems veiy doubtful 
whether a claim for loss so caused would attach under the 
marine policy, the obligations of. which are discharged when the 
goods * are safely landed.' It has even been doubted whether a 
policy 'including risk of boats,' would cover the lighterage to a 
wharf, after the vessel had been docked, and the goods placed in 
the first instance on the quay. The only sufficient remedy is to 
introduce a special clause into policies on goods destined for 
London, whether issued at home or abroad, to the effect that the 
goods are covered, if landed in transit for delivery to the consignee, 

L 2 
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or while being conveyed by boats or craft to his warehouse. 
This, of course, would have to be a matter of special agreement 
in each case. 

" It is only requisite to add that the Committee is now dissolved, 
as its functions terminate with the issue of this report" 

Mr, Jencken then moved : 

" That a Committee be appointed to consider the question 
submitted by Mr. Reinhold on behalf of the Chamber 
of Commerce of Calcutta, regarding bills of lading for 
steamships passing through the Suez Canal, and that such 
Committee be empowered and instructed to act in concert 
with the existing Committee of the General Shipowners' 
Society ; the Executive Council to nominate the members 
of the Committee and to add to their number from time 
to time as they shall think fit" 

This motion was seconded by Mr. H. J. Atkinson, Chairman 
of the Hull Chamber of Shipping, and was carried. 

A paper on "An International Law of Affreightment " was read 
by Dr. E. K Wendt, of London : 

** In order to open the discussion upon the very important 
subject of the establishment of an International Law of Affreight- 
ment, I have been requested by the Executive Council of this 
Association to report to you the steps hitherto taken with the 
same object, 

" It was at the suggestion of M. T. C. Engels and M. E. Van 
Peborgh, of Antwerp, the two delegates of the Belgian Government 
to the different Intemationai General Average Congresses sum- 
moned under the auspices of the National Association for the 
Promotion of Social Science, that attention was called to the 
necessity of adding to a uniform law of general average some 
uniform rules concerning freight, because, as very correctly stated 
in M. Van Peborgh's memorandum, dated August, 1864, *a 
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uniform system of general average cannot be put into practice, 
unless there is an international agreement on the freight to be 
paid in cases of condemnation of the vessel, cargo forwarded by 
another vessel, cargo sold at an intermediate port &c.' 

" Although the subject was mooted during the deliberations at 
the following (third) International General Average Congress, at 
York, in September of the same year, it was there and then found 
impossible to include the freight topic in the general discussion, 
and an understanding was arrived at that proper invitations 
. should be issued for a special meeting of delegates to deliberate 
on the question of an International Law of Aflfreightment during 
the following year. 

" Thereupon a Conference took place at Sheffield, on the 5th 
of October, 1865, our present Right Honourable President, Sir 
Robert Phillimore, then Her Majesty's Advocate-General, in the 
chair. This was attended by delegates from Lloyd's Salvage As- 
sociation, the Sunderland Shipowners' Association, the Chambers 
of Commerce of Liverpool, Bristol, Gloucester and Antwerp and 
other gentlemen interested in the subject 

" It ought to be mentioned that, although the meeting was not 
so largely attended as the General Average Congresses at Glasgow, 
London and York, the interest in the subject was thoroughly 
evinced by opinions received from Chambers of Commerce and 
other representative bodies of Bremen, Dimdee, Hull, Greenock, 
Leith, Tynemouth, Paris, Riga &c. 

" The whole subject naturally resolves itself into the considera- 
tion of the following three questions, viz. : 

(a) The allowance of pro raid freight ; 

(b) The duty of the shipowner to forward the cargo by another 
vessel, when his own is rendered unseaworthy ; and 

{c) The shipowner's lien for freight on the cargo. 

" I propose to state as succinctly as possible the arguments 
upon which the decisions on these points were anived at. 

" I. It is unfortunately too true that the practice to allow /fv 
rata freight has been the source of many acts of iniquity and 
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injustice, which I am afraid cau only bQ avoided by abolishing th« 
systepi oipro raid, freight altogether. 

**The'freight, being the amount paid for the carriage of goods 
from a certain port of loading to a certain port of discharge, as 
stipulated in the bill of lading, cannot possibly be due, if these 
services are not performed ; and here it should not be overlooked 
that the clause excepting the perils of the sea does not give the 
shipowner a claim to payment for unperformed services, but 
merely reheves him from a liability, which he would otherwise 
incur, to damages for non-fulfilment of his contract 

" Should the vessel put into a port of distress, one of two things 
will happen : either the shipowner forwards the goods to their 
port of destination, or he does not ; if he does — ^and if he sees that 
it is to his advantage, he will do it — ^he earns the whole of the 
freight \ if he does not, the shipowner has placed the cargo owner 
in a worse position than h^ was in at the commencement of the 
voyage, and surely for such disservice no remuneration can 
possibly be due. 

" I imagine that these contentions would be generally approved 
of, if not complicated by two considerations, 

" In the first instance, it may so happen that the forwarding of 
the goods to the original port of destination would require a 
higher freight than the contracted one, and that the goods can be 
sold at the port of distress on more advantageous terms than at 
the original port of destination. Clearly the shipowner has no 
interest in such a result ; for, although it is possible that in the 
port of distress the goods may be sold for more than at their 
original destination, it is more probable that they will sell for 
considerably less, and, as in the latter case the shipowner would 
never be prepared to make good to the cargo owner any propor- 
tion of such loss, it is evident that in the former case he ought not 
to derive any benefit, should the sale turn out to the cargo owner's 
profit. 

" These considerations brought the Sheffield Conference to the 
conclusion that, if the ship be condemned as unseaworthy, and 
the cargo owner be compelled to take over his goods short of the 
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original port of destination, the shipowner could have no claim for 
any remuneration, and it was consequently decided to abolish the 
system oipro ratA freight altogether. 

" If goods are sold at a port of distress, because they are unfit 
for reshipment, and not because the ship is unjftt to carry them, 
the shipowner should bear the loss of his freight and the cargo 
owner the damage on the goods. 

*' The question not unnaturally arose whether the abolishing of 
the pro ratA freight system would not tempt an unscrupulous 
shipmaster to reload and carry on damaged goods which are 
really unfit for shipment for the purpose of securing the freight, 
but this was balanced by the consideration that the old system of 
pro ratA freight was a temptation to sell goods which were not to 
any serious extent damaged, in order to secure the freight out of 
the proceeds. 

"II. The maritime adventure not being terminated until the 
goods arrive at their original port of destination, the shipmaster is 
in duty bound to protect, in the capacity of agent for the absent 
cargo owner, the latter*s interest so far as to see the goods for- 
warded by another vessel, when his own is rendered unseaworthy, 
and the circumstances of the case allow it as prudent and 
practicable. 

" It is evident that, unless the master undertakes an agency of 
that sort for the cargo owner, the latter would have to accompany 
his goods, either personally or by supercargo, and the practice of 
former ages would have to be revived with its inconveniences and 
expenses, and it is in order to avoid all these that the parties to 
the maritime adventures of the present day assume that the 
mapter has an implied agency for the cargo owner under the 
circumstances above stated. 

" Equity requires in return that the master should not be a 
loser through the consequences of such implied agency, and, if he 
cannot forward the cargo owner's goods at or under the freight 
originally stipulated, that is, if he has to pay for such operation 
any higher freight, such excess is, in addition to the original 
freight, to be borne by the cargo owner. 
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II. On die same principle, that on entering into an agreement 
maritime adventure the shipowner binds his vessel for the 
performance of the contract to carry certain goods to a 
in port of destination, the cargo owner binds the value of 
xxis for the obligations devolving upon him in return, that 

pay what is due for the carriage of such goods. 
Lnd, in order to avoid any difficulties in case of differences 
ien the ship and the cargo owner, the law gives a lien on 
: ship or goods, as the case may be, for the performance of 
ispective obligations, which hen is to be enforced by means 
ry suitable regulations, executed in different coimtries ac- 
ag to their respective legal forms of procedure, 
^ith these introductory remarks I may now at once state 
the following projd de lot was adopted at the Sheffield 
jrence, viz. : — 

— To establish as a general rule that freight should not be 
mtil the voyage be accompUshed, Le., until dehvery of the 

at the port of destination, except where a special agreement 
de to the contrary. 

[. — If in the course of the voyage the ship, in consequence 
! perils of the sea, and not through any default on the part 
I captain or owner, has become unseaworthy and not in a 
to accompUsh her voyage, the captain shall act as the agent 

concerned and, if prudent and practicable, shall forward 
irgo to its destination by some other vessel or vessels, and 
s case he shall, upon delivery, have a claim for the whole of 
eight due under the original charterpany (or biU of lading), 
igh in consequence of the cargo having been forwarded the 
; have been transported at a lower freight But the captain 
; original vessel is liable for the forwarding freight. 
f, on the contrary, the forwarding freight is equal to or 
jr than the original freight, the captain can claim no freight, 
[le owner of the cargo will be liable for the whole of the 
rding freight 
f the captain does not forward the cargo, he has not any 

for freight 
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' " The syistem oipro raid freight is entirely abolished. 

"III. — If the owner of the cargo or any part of it wish to 
withdraw it before the termination of the voyage, in spite of the 
offer of the captain to forward it to its destination, such owner, 
upon taking delivery at an intermediate port or place, shall be 
liable for freight for the whole voyage and shall give good and 
sufficient bail for any general average, salvage or other expenses 
which may attach to the same. 

" IV. — No freight is. due upon goods jettisoned or sacrificed for 
the common benefit or for those sold to raise the necessary fimds 
for defrapng expenses incurred for the common benefit ; but the 
owner has a claim to general average for all loss of freight caused 
by such sacrifice. 

*' V. — No freight is due upon goods lost by perils of the sea, 
nor for those taken by a public enemy or by pirates. 

" Nor upon any goods sold or destroyed, in consequence of perils 
of the sea, in any port or place other than the port of destination. 

"VI. — If the captain save the goods from shipwreck, or if he 
recapture them from the enemy or from pirates, and if, being in 
a state to be transported to their destination, he delivers them, 
then he shall be entitled to the whole freight ; if not, he shall be 
entitled to none, but without prejudice to his claim for wages and 
expenses, while engaged in recovering the goods. 

" VII.' — The total freight is due upon delivery of the cargo at 
the port of destination, although diminished or deteriorated by 
perils of the sea, if the consignee takes delivery, and in this case 
the consignee is bound to take delivery of all consigned to him 
by the same bill of lading or, when goods are in bulk, by the 
same ship. If the consignee will not take delivery, the captain, 
after due authorization, may sell such goods to pay his freight 
and for any deficiency has recourse against the consignee or 
shipper, except there be an express stipulation to the contrary. 
But in no case shall the captain be entitled to receive on a cargo 
deteriorated during the voyage a larger amount of freight than he 
would have received, if the cargo had been delivered in the same 
state in which it was shipped. 
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" VIII. — ^Advance on account of freight is always liable to be 
refunded in all cases involving non-payment of freight, except 
where it is stipulated to the contrary. 

" IX. — The owner shall have an absolute lien on the cargo for 
the freight and dead freight 

" X — ^The contribution of the freight to general average shall 
be regulated according to the first paragraph of Article X. of the 
York Rules. 

" The following is the article alluded to : 

" ' Rule X,— The contribution to a general average shall be 
made upon the actual values of the property at the termination of 
the adventure, to which shall be added the amount made good as 
general average for property sacrificed; deduction being made 
from the shipowners' freight and passage money at risk of 2-5ths of 
such freight in lieu of crew's wages, port charges and all other 
deductions ; deduction being also made fi:om the value of the 
property of all charges incurred in respect thereof subsequently 
to the arising of the claim to general average.' 

" It was naturally at that time foreseen that, as soon as the 
attempts to bring any International General Average Rules into 
practical operation had been successful, the consideration of an 
International Law of Affreightment would have to be taken in 
hand, and in this supposition we have not been mistaken. 

"The Executive Council of this Association will be glad, it 
the gentlemen who take an interest in this subject will form or 
appoint a committee for the purpose of considering the Sheffield 
proposals and reporting at the next meeting the result of their 
deliberations, with a view to the establishment of an International 
Law of Affreightment" 

Dr. E. N. Rahusen of Amsterdam, Counsel to the Neder- 
landsche Handelsmaatschqppij, expressed his concurrence in the 
views enunciated by Dr. E. E. Wendt and spoke in support of 
his suggestion, to which, after listening to some observations^ from 
Mr. Manley Hopkins and Mr. J. E. C. Munro, of London, and 
from the learned chairman, the Conference acceded, it being 
determined to leave the selection of the members of the 
committee to the Executive Council. 
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Merchant Ships' Protests and Shipi Logs. 

This was followed by the reading of a paper upon " Merchant 
Ships' Protests and Ships' Logs," likewise by Dr. E. E. Wendt : 

" Having in the pursuit of my profession had frequent oppor- 
tunities of becoming acquainted with the modus operandi in 
keeping the log-books on board of merchant ships and with the 
manner in which ships' protests are extended, it has been my 
duty, in the interest of my clients, to call the attention of Her 
Majesty's Government and of the Chambers of Commerce and 
Shipping in this country to the necessity of making alterations in. 
the enactments relating to these two important and, as I shall 
shortly show, intimately connected subjects. 

"For this reason I have been requested by the Executive 
Council of this Association to report on the state of the law 
relating to these subjects and as to the steps which it is desirable 
to take for obtaining the necessary alterations in it 

" The log-book on board of merchant ships has been intended 
from time immemorial to be used for the record of the daily 
occurrences during the voyage. Everything of any imaginable 
interest to the ship, its crew, passengers or cargo was to be care- 
fully and truthfully recorded in it, commencing with the wind and 
weather in their minutest details, the course steered, the changes 
of the tide and the meetings with other vessels and ending with 
any births or deaths or other matters concerning the well-being of 
crew or passengers. Of course, among other entries, particular 
reports respecting the loading and discharging of the cargo and 
any accidents happening during the voyage were to be made. In 
short, these log-books, when properly verified by the signatures of 
the master, the mate and, according to some legislations, of one 
or more of the crew, were intended to, and did, obtain all credence 
as public and official documents. 

" Unfortunately, the Merchant Shipping Act of 1854, which in 
many other respects cannot be too much praised, contained in 
section 280 an innovation which, so far as I am advised, has not 
been copied by any other nation. I refer to the introduction of 
what is there called an * official log-book,' a second independent 
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log-book invented for the purpose of being used for. the entry of 
certain particular facts and proceedings and with the object that a 
copy be transmitted at the end of each voyage to the shipping 
master at the final port of destination* 

" Now, with a view to rendering more manifest the objection 
there is to this second log-book, I think I cannot do better Aan 
reproduce the words I used in my observations addressed to the 
Board of Trade in December, 1866, on this section (reprinted in 
the second edition of my * Papers on Maritime Legislation,' page 
58), which ran thus : — 

^^ ^ I think it is a dangerous proceeding to allow more than one 
*log recognized by law on board of any vessel The most 

* efficient manner to deal with the matter would be to follow the 

* course adopted by most of the principal Continental Govem- 

* ments, where the ship's log is only legal, if it is kept in a book 

* numbered and sealed officially and in a form prescribed by law ; 
' such log at the termination of the voyage to be acted upon as 

* now prescribed as to the official log/ 

" And after a citation of section 284 of the same Act ; — 
" * 284, The following oflfences with regard to official log-books 
shall be punishable as hereafter mentioned (that is to say) : 

' I. If in any case an official log-book is not kept in the 

* manner hereby required, or if any entry hereby directed 

* to be made in any such log-book is not made at the time 
' and in the manner hereby directed, the master shall for 

* each such offence incur the specific penalty herein men- 

* tioned in respect thereof, or, where there is no such 

* specific penalty, a penalty not exceeding five pounds. 

* 2. Every person who makes, or procures to be made, or 

* assists in makingj^ any entry in any official log-book in 

* respect of any occurrence happening previously to the 

* arrival of the ship at her final port of discharge more than 

* twenty-four hours after such arrival shall for each such 

* offence incur a penalty not exceeding thirty pounds. 

*3. Every person who wilfully destroys, or mutilates or 

* renders illegible, any entry in any official log-book, or who 
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'wilfully makes, or procures to be made or assists in 

* making, any false or fraudulent entry or omission in any 

* such log-book, shall for each such offence be deemed 

* guilty of a misdemeanour ' — 

**I concluded my observations on this enactment with the 
following words : — 

** * As the concocting of averages and the consequent frauds 
*upon owners and underwriters are only possible by keeping 

* double logs or by making subsequent entries in the official log, 

* and as these frauds have lately augmented in a fearful degree, it 
'is absolutely necessary to increase the punishments for such 

* offences in a suitable manner, and it ought to be enacted : 

" * (2) That the offences here designated shall be punished asr 

* misdemeanours, and — 

" * (3) That the offences here designated shall be punished ay 

* felonies. 

" * I would most earnestly recommend to use this opportunity of 

* making such enactments that the loose and inefficient manner of 
' extending ships' protests will be put an end to. 

" * Every ship's protest ought to be drawn up in such a manner 

* that it is apparent on the face of the document which part is the 

* real copy or extract of the official log, and which are the 

* additions afterwards thought of; for, as sailors will sign and 

* swear to almost anything that is laid before them, and as in my 

* own experience ships' protests have been issued and executed in 

* the most formal manner, but containing facts entirely false, it is 

* evident that the general public engaged in mercantile adventures, 
' being entirely dependent on the truth of such documents, have a 

* right to expect that all regulations with regard thereto shall be 

* framed so carefully as to render such irregularities next to im- 

* possible.' 

" It will be also seen that I at the same time called the atten- 
tion of the public authorities to the necessity of altering the pro- 
ceedings with regard to the extension of ships' protests, a subject 
which is so closely connected with the law relating to ships' logs 
that it cannot be separated from it 
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then the attention of the Board of Trade has been 
d to this subject 

as will be seen by the return to an order of the House 
ns, dated the isth of May, 1876, for copies of letters 
jpondence between the Board of Trade and others on 
t of sea protests) by the Secretary of Lloyd's, who, 

the Board of Trade on the 6th of December, 1875, 
r attention to the very unsatisfactory manner in which 
s were prepared and drew up the following five objec- 
e present plan of extending protests by a notary, viz. : 
lat it may be made at any time after the arrival of the 
that it may be, and often is^ framed to meet a particular 

lat it is made by a notary who is not competent to 

correct a statement. 

lat, in the absence of a central office where protests 

registered, opposing owners and captains, notably in 
cases, apply to different notaries and declare to different 
;s and, later, swear to them in a court of law. 
hat that faith is not given to a protest, which such a 
t ought to command, owing to the many known and 
ipected cases of fraud which have been brought to light, 
the formality of a notary's seal and signature may have 

in many cases, especially abroad, of giving faith, when 
)ught to be given.' 

Secretary of Lloyd's suggested that a public official at 
i houses should be clothed with a proper authority for 
ships* protests, and made some other very valuable sug- 
in which he was supported by the present Wreck 
)ner, the Liverpool Underwriters' Association, some 
illy important bodies, some leading solicitors and by 

tunately, for reasons not difficult to guess, no legislation 
ject was then, or has ever yet been, attempted, 
jcond attempt to move in the matter was made by my 
: following memorandum in October, 1878 ; 
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" * The case, only lately concluded at Cork, of The Queen v. 

* Minich has again brought prominently forward the many grave 

* objections there are to the taking and extending of protests as at 

* present exercised by notaries public. 

" * The extended protest being the document intended to be 
' used as evidence of the circumstances therein narrated in cases 

* where claims are to be made by and against the owners, under- 

* writers and others interested in ship, cargo or freight and being 

* in fact in almost all countries other than the United Kingdom 
' the document accepted as conclusive evidence in support of the 

* facts 9n which the claims are made, the drawing it up should be 

* guarded in the most scrupulous way, that the chance be mini- 
*mized of its being in any way inaccurate, inefficient or untrue. 

* The present system of preparing the protest is open to many and 

* serious objections. 

" * (i) The protest can be made at any time after the arrival of 
' the ship, thus giving time and opportunity for the master and 

* owner or others interested to consult together and, if they are 

* dishonestly inclined, to carefully prepare, or cause to be prepared 
' for them by their legal advisers^ a document framed specially to 
^meet some particular necessity, whether it be a claim against 
'their underwriters or a defence to an anticipated action for 
^ damage or salvage. 

" ' (2) The objection to the manner is equally grave. In the 
'great majority of cases the draft is sketched out, before the 

* matter comes before the notary, by some one who, although 

* possibly entirely unconnected with the voyage, may nevertheless 

* have an interest in the object to be attained by the protest, and 

* therefore not be unprejudiced. It is then brought to the notary 

* and embodied by him in formal words, without reference to the 
' log and without appealing to, or questioning, any one but the 
' master; it is then read over to and signed by those of the crew 
'presented by the master for that purpose, who^ though th^ 
'^might, and in aH probability would, give a perfectly true version 
' of the &cts, if questioned by the notary, yet do not hesitate, in 
' their well-known careless manner, to sign what is pres^ited to 
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an official, though it may contain incorrect or indeed 
Ise statements. 

Lgain, as . to the person who prepares the protest, the 
ublic. He is a private individual, one of a large 
f the same profession, any one of whom may equally 
>are any particular protest. Now, in the case of a 
10 wishes to make a shuffling or untrue protest coming 
these notaries, what power has the latter, if he has his 
5 as to the truth of a tale, to prevent a protest being 
he terms desired ? He may demand the log-book, he 
Dmpel its production; he may examine those of the 
ight to him, he cannot require the appearance of others 
jht ; whether he may even swear the appearers is a 
doubt He may, indeed, as a last resource, refuse to 
;he protest, and the satisfaction he will then have will 
owledge that the result of his scrupulousness is that he 
lis fee, and some other less acute or less punctilious 
s received it instead, 
result of this unsatisfactory state of affairs is that the 

for all practical purposes worthless. It may even be 

that it is worse than worthless, for, though from the 
f its being made fraudulently it may contain utterly 
atements, yet it is in appearance a formal and official 
t ; it is attested and sealed by an official functionary, 
msequence, a faith is placed in it and credit given to it 

especially abroad, which it in no wise deserves, and 
f being a preventive of fraud it is actually an official 
which frauds can the more readily be perpetrated, 
validity of the objections I have here put forward is 
n by the case already referred to of The Queen v. Minick, 
jrotest was extended at Cork on behalf of an Italian 
[le crew were entirely ignorant of the English language, 
iterpreter therefore accompanied them to the notary, 

not conversant with Italian. The crew honestly 
certain circumstances in connection with the voyage — 
cription was perfectly in accordance with the statement 
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* contained in the ship's log-book — but the interpreter, for reasons 
^ of his own and for the fraudulent purpose of enabling an unjust 

* claim to be made against certain underwriters, inserted in his 
^ interpretation an entirely fictitious account of a stranding of the 

* vessel, which was thereupon drafted into the protest and sworn 
' to in ignorance by the crew. The log-book was neither required 

* nor produced. The fraud was detected, but the greatest 
' difficulty was experienced in deciding by whom — crew, interpreter 

* or notary — ^the fraud had been committed ; and, even when the 

* fraud was fixed on the interpreter, it was found impossible to find 
^ him guilty of perjury, as the right of the notary to swear him was 
*• doubtful ; for, although, with one exception, all the notaries in 

* Cork were shown to have taken protests on oath from time im- 

* memorial, their authority for so doing could not be proved. 

" * To remove the objections above described and to supply an 

* efficient remedy is by no means an easy task. Reiterated appli- 
' cations on the subject to the Board of Trade have led to no 

* result; and the chief reason 'for this may possibly be that no 

* practical plan has yet been devised to introduce the requisite 

* alterations in practice without disregarding the fact of the exist- 

* ence of a very large number of notaries, to whom the drawing of 
' ships' protests has been a considerable source of income, and who 

* cannot forcibly be got rid of. The following suggestions, the 

* result of very lengthened connection with and very careful con- 

* sideration of the subject, are offered in the belief that they will 

* effect the desired result without interfering with or prejudicing 

* the rights of any parties. 

" * In the first place, as to what should be contained in the 
'protest It should in all cases give an exact and accurate 

* transcript of so much of the ship's log as is essential for its com- 
' pilation. To this should be added such observations or explana- 
^ tions as the various signatories may desire to offer and as the 

* compiler may consider necessary to insert 

" * To enable the notary, for he may still be retained as the 

* compiler, to draw the protest in the manner suggested, greater 

* official powers must be given to him, and at the same time 

M 
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regulations in the stead of varying customs 
) to govern his conduct of the matter. He n: 
, and moreover it must clearly be laid down as 
id the logy to summon certain members of the 
It least the master, mate and two others), to 
i all other intended signatories separately and, 
)f all, to administer an oath to each signatory ai 
ers, when they are required, 
►rder that the log-book may be of practical 
ow obtaining in this country must be entirely ren 
jnt official log-book should be entirely abolished 
lerein jMrescribed should be made in the ship's 
:h should be kept with the same care as is a 

the so-called official log. The use of paged a 
s should be made compulsory, the log-book be y 

1 every twenty-four hours, the entry be daily rea 
:nce of the master, mate and two others of the 
by their signatiures. In the event of bad wea 
the completion of this formality during any tw 
le entry, when made, should contain a statemei 

every voyage of not less than seventy-tw 
, and every voyage of less duration when dama^ 

or both has been sustained or is anticipated, 
•ulsory upon the master to deposit his log-booi 
r of Customs at the time of reporting his vessel 
n twenty-four hours after her first arrival in ] 
[ time of such deposit should be noted in the 1< 
eceiving the report, as also the date and time 
s returned to the master on the final outward 
ressel. These formalities might supersede the 
)f noting protests. 

m it is required to extend the vessel's protest, t 
d for this purpose should make to the Collecto: 
irriting for the log-book upon a form countersigr 
)r agent of the vessel, the log-book to be delive 



Digitized by 



Googk 



( M5 ) 

* notary only. Translations, where such may be required, of log- 
' books in foreign languages should be prepared by the notary or 
' by some competent person appointed by and responsible to him, 

* and the notary should show upon the log-book itself tiie portions 
' which have been extracted or translated for the purposes of the 

* protest The log-book, when done with, should be returned by the 

* notary direct to the Collector of Customs, together with a state- 

* Uient of the date when and place where the protest was extended 

* and of the names of the signatories and of the notary, and such 

* statement should remain attached to the ship's report and be 

* accessible at all times upon written request and payment of a 

* small fee. 

" * Protests made by foreigners not conversant with the English 

* language should be written in parallel columns and should be 
' read over to the signatories in their own language. 

" ' The protest should be a public document, and the notary 

* by whom it is extended should be empowered to supply copies 

* to persons requiring the same upon payment of a reasonable 

* fee. 

'*'A regulation that the Collector of Customs, on delivering 
' the log to a notary, should register the delivery in the log, 
' and that the notary therein named should be the only one 
' capable of drawing that particular protest would prevent the 

* possibility of an attempt to influence or coerce a scrupulous 

* notary by a threat held out directly or indirectly of leaving him 

* for a less punctilious one. 

" * By the adoption of these or similar precautions the extended 

* protest would attain, or rather regain, its position as a document 

* to be relied on as containing a true statement of facts, and not 

* be, as in many cases it is at present, one framed by the master 

* in conjunction with his owners, their agents or their advisers, 

* either to hold back or conceal the particulars of the occurrences 
' therein referred to to the utmost extent compatible with making 

* any statement whatever concerning them, or, worse still, as it 

* sometimes is, a deliberately false and untrue account of events 

* which never happened at all, instead of an official and reliable 

M 2 
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* record of the fullest and most complete description of the par- 
' ticolar occmiences contained in it, sach as it is of the utmost 
'importance to shipowners, underwriters and the mercantile com- 
' inanity at large diat it should be.' 

''This memorandmn I caused to be presented to the Board of 
Trade and to those of Her Majest/s Ministers and the members 
of both Houses of the legislatare who could be expected to take 
an interest in the subject, to all the most important bodies of 
underwriters and to the Chambers of Commerce and of Shipping. 
It was most ^vourably commented upon by the public press and 
was, with few exceptions, in general so satisfactorily received 
that I considered myself authorized to write the following letter to 
Lord Sandon, the President of the Board of Trade, on the loth of 
January last: — 

" * Relying on the promise your Lordship gave me that the 
' contents of the memorandum I took the liberty to submit to you 

* on the above subject on the 4th of October last should have 
' your personal attention, I consider it my duty to state that out 
'of a number of communications I have received from public 
' bodies and private individuals, criticizing the proposals contained 
' in the memorandum above alluded to, very few deny the desira- 
' bility of an alteration of the law, as &r as the extension of 
' ' merchant ships' protests ' is concerned ; and those whick 
' really do, base their objection on the ground that, as British 
' shipowners as a rule are honourable men, and as in this country 

* protests are not considered as conclusive evidence of the facts 
' on which claims are made, there is no necessity for any legislation 
' on the subject 

" * Now, I need not point out to your Lordship the fallacy of 
' such an argument 

" * The trade of this country brings the vessels, not only of 
'British shipowners, but of others, within its territory. The 
' British banker, merchant or underwriter is, through the ramifica 

* tions of his transactions, bound, not by law, indeed, but by the 

* equally stringent unwritten code of business honour, daily to 
*pay large amounts on the faith of merchant ships' protests, if 
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' properly prepared in accordance with the laws and customs of 

* the place of issue. 

" * As the only safeguard for such banker, merchant or \mder- 

* writer is supplied by the notarial seal attached to the protest, 

* and as it is impossible for any such individual to do more 
*than to see that the document in outward appearance shows 
*no sign of fraud, the government of the country in which 
*such documents are issued is bound to take every care that 
*the chances of fraud in the issue of each document are 

* minimized. 

" * It is true that in a British court of law a merchant ship's 

* protest is not taken as conclusive evidence of the facts therein 

* related, but it is well known that only a very small proportion of 

* the cases in which such protests are all-important become subject 

* to litigation, and the far greater number, not being litigated, are 

* decided on the statements made in these protests and depend 
'entirely on their bona fides ; furthermore, your Lordship will 

* bear in mind that in all foreign courts of law a merchant ship's 

* protest is taken as conclusive evidence. How dangerous it is, 

* therefore, to allow the present state of things {pide Parliamentary 

* Return of the 15th May, 1876) to continue 1 

** * To one of the suggestions I made in my memorandum, at 

* the bottom of page 2, that— 

* * The entry be daily read over in the presence of the 

* master, mate and two others of the crew and verified by 

* their signatures — ^ \ 

' I understand special objection has been taken, and that some of 
' the Elder Brethren of the Trinity House are of opinion that the 

* carrying out of the suggestion would be subversive of discipline 

* on board. If this view be correct, the withdrawal of this special 

* suggestion can be no impediment to tlie introduction of the 
'general reform of which I think I have demonstrated the 

* paramount necessity. 

'* * With these observations I recommend this very important 

* subject to your Lordship's most serious consideration.' 
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)e CQiisidered that in this letter every objection, 
i, to my proposals has been answered, but, neverthe- 
\ present day no change has taken place, no suggestion 
ially made to bring these difficulties to a satisfactory 

enough the Council of the Incorporated Law 
[leir last report to the general meeting of their 
he nth of July last, suggested that a bill should be 
irliament to enable solicitors to undertake notarial 
t having qualified themselves in the manner at 
ibed by law. In answer to this the public notaries 
sued a printed menK)randum, in which they state 
IS to the proposal of the Incorporated Law Society, 

help expressing the opinion that, notwithstanding 
d confidence I have for some of those who in some 
Jnited Kingdom combine the positions of solicitors 
n their own persons, I see very grave objections to 
sal as that of the Incorporated Law Society. It 
i in mind that a notary is a public officer who must 
publico impartially and independently, whereas a 
s professional capacity and in his usual course of 
ble to be the legal adviser of some or other of the 
ercantile transaction affected by the circumstances 
\ protest. Now, if in such a case he draws the 

he must be more than human, if he is able to 
5ual animus which ought to inspire all his actions in 
his client from the official notarial work he attempts 

this circumstance in order to show that the matter 
% now calling your attention must sooner or later 
le consideration of Her Majesty's Government, and 
efore, high time to consider how this subject may 
y and beneficially be pressed forward. Of course, 
\ will do most, and I therefore beg of you to do 
» assist in carrying sonae such proposal as mine into 



Digitized by 



Googk 



( M9 > 

Sr Travers Twiss, observing that there might be no objection 
to the log being verified by the signatures of the master, the mate 
and the officer of the watch, thanked Dr. E. E. Wendt in the 
name of the Conference for his practical suggestions^ 

Hie Operation of the Hanseatic League in England, 

Mr. Cornelius Walford, of London, F.S.A., F.R,H.S., 
communicated to the Conference the substance of a historical 
disquisition which he had prepared as a contribution to the history 
of the Hanseatic League in England : — 

'* Tliat the occasion of the first meeting of this Association in 
the commercial capital of the world may be deemed a fitting 
occasion on which to offer a few observations upon, perchance to 
clear up a few doubts concerning, points connected with the 
history of one of the greatest commercial federations which have 
ever existed in the world's history, seems to me not to require the 
force of argument, but rather to embody the charm of general 
consent. 

^^ But, having assumed this general consent, I am only on the 
threshold of the position. How to say an)rthing new upon this 
subject, which must so long have occupied the thoughts of many 
who are present, is the real difficulty. But I have at once this 
justification and this excuse, that, while Germany has quite a 
literature upon the subject of the Hanseatic League, as indeed 
is to be expected, for it is upon her soil that it took its origin, 
there is no work in English with which I am acquainted, which 
even pretends to embody a history of the League or those 
portions of its history wherein England has played a more or less 
prominent part This I desire to remedy; and it is because I 
believe that the subject affords a fertile field of investigation, from 
an English point of view, that I now venture to challenge 
attention for it. 

" The League, as a theme for the orator or for the general 
historian, abounds in what I may term the poetry of romance. 
Originating in the prosaic idea of an association for protecting 
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local trading adventures from the spoliation of sea pirates and 
inland robbers, it developed first into a vast trading association, 
enjoying monopolies theretofore unclaimed and unheard of, and 
next into a powerful political organization, assuming and main- 
taining the dominion of the seas (in the North of Europe, 
certainly), finally exercising the functions of a dictator to nations 
and the armed umpire between contending thrones. And all 
this not as the result of any accidental or momentary triumph, 
but of set purpose, extending over several centuries. 

" Such a theme, as I have said, is apt to carry one away by the 
charms of its romantic greatness ; but my purpose to-day is very 
different I desire to trace the hidden springs from which this 
mighty confederation took its rise and derived that force of 
which we have spoken ; and here minuteness of detail, rather 
than broadness of outline, will best serve our purpose. 

" The first steps in the inquiry carry us back to an Order of 
Trading Monks, residing in the north of Europe — time and 
place rather obscure. Some of these are reported by our old 
chroniclers to have come * with many ships ' to Billingsgate and, 
in return for some slight presents and tolls, to have beien deemed 
worthy of good laws, to be made in their behalf, and of con- 
siderable trading privileges. These strangers are by some of our 
historians located amongst us as early as the eighth or ninth 
century. It may be so. I do not myself find traces which I 
regard as authentic until the time of Ethelred II., which was in the 
tenth century. There is not much reason to doubt that it was at 
this period that the merchants of the * Steelyard ' — of whom we 
shall hear much more as we proceed— obtained their first foot- 
hold in this metropolis. That these pioneer traders were of an 
Order of Monks I shall also make clear beyond all question.* 

" I pass on to the eleventh century. The event which filled 
the mind of Europe, especially during the latter half of it, was 

♦ While the Benedictine Monks cultivated literature, and the Knights 
Templars appear to have combined warfare with legal learning, there would 
be nothing especially incongruous in an order of monks devoting themselves to 
commerce. 
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the First Crusade. Vast multitudes from every part of Europe 
were enrolled under the banner of the Cross. The war-cry was 
raised against Heathenism, Paganism and all but the religion of 
the Christian Church. The sacred city was rescued from the 
infidels, and the survivors of the marvellous expedition were now 
to return to Europe. These divided themselves into three great 
bodies or orders — the Hospitallers, the' Templars and the Teutonic 
Knights. I will not attempt to follow the two former, as not 
pertaining immediately to my subject The influence of the 
Crusades upon the commerce of Europe generally may well be 
reserved for consideration on another occasion. 

" The Teutonic Knights found their way back to the Rhine 
Provinces, from which I assume they had originally been drawn ; 
and we soon hear of them again as being actively engaged in the 
subjugation of the heathens who still occupied the south shores of 
the Baltic, and what are known as the Baltic Provinces generally. 
As they obtained possession of suitable positions, they took steps 
to found commercial communities, and it is with the communities 
so founded that we shall have largely to do in the remainder of 
this paper. 

" I cannot help expressing a passing regret at my inabihty to 
say more regarding the origin of this religious-military-commercial 
Order of Monks who occupy such an important place in my 
present history. Their existence at least is a fact 

" We now come back to our own city. During the events of 
the 1 2th century the factory at the Steelyard had continued to 
grow. It had probably received advantages from the stimulus 
which the Crusades had imparted to European commerce 
generally. A new century, the 13th, had commenced, and a new 
king was upon the English throne — Henry III. The events of 
this reign are very material to our present narration. It was in 
his seventeenth year that he granted a charter to the merchants 
of the Steelyard, under the title of the * Gild of the Teutons ' — 
upon the authority of which they erected their 'Gildhouse,' 
afterwards known as the * GuildhcUda Teuionicorum^ the 
Guildhall of the Germans, located some 350 yards south-east 
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I of the Corporation of London, where we are 

of Gilds carries me back a little. These Gilds 
important part in our national and commercial 
vn history has yet to be written. I say this in 
Ids — in a place where their value is imderstood, 
jir history be insufficiently known, Dr. Brentano 

In the first half of the preceding (the 12th) 
n, Archbishop of York, granted an act of 
le * Great Gild of St. John of Beverley, of the 
hich I read to mean that the Gild of St John 
5 Hanse-house in that old and important trading 
d to enter further into the question of Gilds, I 

facts equally interesting to be kept in view in 
ir present subject. I will only add two or three 
s chronicle, as tending to show the probable 
nts rendered seemingly unconnected by lapse of 
under date 1259: *Unto these merchants [of 
iry III., at the request of his brother Richard, Earl 
ng of Almaine [Germany], granted that all and 
chants having a house in the City of London, 

Guilda Aula Theuionicorunty should be main- 
ien through the whole realm by all such freedoms 

or liberties as by the king and in his noble 
they had enjoyed,' &c. 
Qg is stated to have granted a charter in 1234 to 

Cologne then settled in London, in 1257 to the 
)eck, Brunswick and Denmark, also settled here, 
in 1259 to the merchants of the Steelyard. Con- 
ilyard,' there are two possibilities of its derivation, 
proximity to the locality where the king's beam or 
Jly stood; the other Staelhofy a contraction of 
iplehouse. I inchne to the * Stiliard.* 
L to the north of Europe. The grants of the 
ed indicate that commerce was growing on the 
Itic. The barbarians who had been driven out 
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from the southern shores of this sea were not exterminated : they 
had simply changed their location to the north and northeast ; and, 
as they had been driven out of their early homes by violence, so 
they practised violence against their former persecutors on all 
available occasions. The ordinary mode was by acts of piracy 
against their craft passing from one port to another, although 
they sometimes even attacked and destroyed the sea-board towns 
themselves ; at others by organized inland raids, probably upon 
well-founded information of the vicinity of caravans engaged in 
inland transport. 

*' It would become necessary that these pioneer trading cities of 
the Baltic should take some concerted action in view of lessening 
the consequences resulting from the continued acts of these 
ruthless marauders ; and in the combinations so formed we trace 
the first glimmerings of the incipient League, 

** I pass back to the 12 th century. It was about the year 11 69, 
when the cities of Julin and Winnet had been destroyed by the 
Danes and other pirates. Their surviving inhabitants escaped tp 
other cities and perhaps magnified the terrors they had endured. 
Be this as it may, it is a fact that about this date the following 
towns, Liibeck, Wismar, Rostock, Stralsund, Greifswald, Anclam, 
Stettin, Colberg, Stolpe, Dantzic, Elbing and Konigsberg, did 
unite to protect themselves from a similar calamity. These cities, 
although so locally combined, felt the want of a powerful head, 
perhaps for the purposes of diplomatic action, but more probably 
with a view to a leader during actual warfare. The federated cities 
selected for their head the Grand Master of the Teutonic Order, 
who had recently completed the conquest of Prussia, as also that 
of Livonia, and who, therefore, in their new position, ruled the 
coasts of the Baltic from Denmark to the bottom of the Gulf of 
Finland. 

** There is good reason to believe that to this early organization 
of the latter half of the 1 2th century we really owe the origin of the 
League, There are, indeed, other authors who insist that we must 
look to the next century for its origin. But, when we keep in view 
that the first town named in this locaJ combination is that of 
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hen we further note that Liibeck is for centuries after 
the front as the headquarters of the confederation, 
lificant bearing of this date, 1169. 
to the 13th century. Several other associations are 
protection of commerce and also, it is now clear, 
cities against the injustice of nobles and princes 
ive a feudatory interest in them. The only one 
)tice here is the League of the Rhine, which was 
ae approbation of the Emperor William and after- 
led in a general assembly of the allies, held at 
This organization played an important part in the 
es of the League. Its centre was originally 
t it was soon after removed to Cologne. . ' 

ach more certain ground than that we have heretofore 
J. The League was solemnly renewed at this date, 
a geogiuphical basis greatly extended beyond the 
[)f 1 169. I shall pause here to take a survey of its 
tution, which I had previously abstained from doing, 
repetition. 

ie a standing rule of the League that no city should 
to it that was not situated on the sea or on a navi- 
d that did not keep the keys of its own gates. The 
jwise have the civil jurisdiction in their own hands ; 
allowed to acknowledge a superior lord, 
[deration was divided into four distinct classes or 
Lch of which one city was to preside. At the head 
sion, as well as over the whole League, was Liibedc, 
d control of Bremen, Hamburg, Wismar, Wisby, 
In Liibeck were to be held the general assemblies; 
id the common stock were also to be kept there. 
e headquarters of the League of the Rhine, was the 
second circle, having twenty-nine towns under it 
:h thirteen towns under it, stood at the head of the 
,nd Dantzic, with about a dozen towns round it, at 
* fourth. Thus united, they were to support them- 
he common enemy. No individual city could declare 
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war without the consent of the four nearest confederate towns, 
and it was the function of a general assembly to determine whether 
the whole League should take part in it If the relief demanded 
consisted in troops, they were ordered to be in readiness to march 
before the expiration of fourteen days. The lords paramount, 
who governed the Flemish and German provinces, at first were 
jealous of the League and often went to war against it ; but as 
the confederation enlarged its area, its forces became superior to 
those of the petty princes, and grievances became quickly 
redressed. Other towns then became exceedingly desirous of 
fellowship in the League and were ready to make almost any 
terms which might be demanded of them for admission. The 
pecuniary contributions named by some of the historians of the 
League as those required for membership are ridiculously small 
and cannot be correct. 

" There was to be an extraordinary general assembly every 
ten years — ^the ordinary assemblies being held every third year 
in the spring — for admitting new members, Le., towns, and 
excluding old ones, if after due consideration there were believed 
to be grounds for doing so. (Certain cities were to be admitted 
to a trading connection with the League, but to have no repre- 
sentation or responsibilities in it, and there were to be yet a 
third series, to consist simply of factories or comptoirs — in fact, 
trading stations. The exact number of cities in union at this date 
does not appear, and no two authorities are entirely agreed 
about it ; we may take them to have been about sixty in all. At 
a later period the number was increased (see 1364 and I476), 
Each city in actual confederation had the right to trade freely 
with all the other cities, whether fully confederated or not, as also 
with the several factories. 

" There were yet some further regulations of a more internal 
character. Every Hanseatic citizen who, being resident in one of 
the factories abroad, there contracted marriage with a stranger 
forfeited his political status as such. No merchant of the League 
could enter into a commercial partnership with strangers. In the 
cities of the League sales could not take place between two persons 



Digitized by 



Googk 



( «56 ) 

neither of whom was a member of the federation ; which law was 
designed to force fcH-eigners to employ the latter as intermediate 
agents in all commercial dealings in which they were engaged 
Grain coming from the Elbe and the Vistula could not be 
transported to other countries, if it was not despatched in a vessel 
cleared out from a city in league. And there were, indeed, many 
other maritime regulations dictated by the same spirit of monopoly 
and founded on this exclusive commercial system. 

"The League, being thus formed on this larger and more 
extended basis, still deemed it desirable to have at its head a 
champion or protector. The Grand Master of the Order of 
Christ — ^but another designation for the Knights of the Teutonic 
Order— was again selected. There are legends floating in history 
of no less a person than the Emperor Charles IV., author of tiie 
celebrated Golden Bull, and of kings of France, Denmark, 
Sweden, Poland and Spain, all coveting, and even granting favours 
and privileges in view of obtaining, this distinction. But the 
League adhered to its original choice ; and, when the Order of 
the Teutonic Knights was suppressed in 1561^ no new election 
to the office was made. 

" The confederation being now in full force (second half of 
13th century), every effort of which diplomacy was capable 
was made in the direction of obtaining freedom for its trade and 
immunities from dues and customs, alike in respect of ships 
and of commodities imported and exported. The League was 
favourably viewed by the different sovereigns of Europe, who 
regarded it as a society to protect their commerce and as a 
banking-house always ready to furnish them with money. The 
latter accommodation was the origin of many of the League's 
greatest privileges. 

" I again turn to our own city. Of the four factories established 
by the League, the first was in London in 1250 ; followed by one 
in Bruges in 1252 ; that of Novgorod (Russia) in 1272 ; and lastly 
Bergen (in Ncwrway) in 1278. We may be sure our friends of the 
Teutonic Gild, at the Steelyard, 4)ecame the ^tors for the 
League. They had not only the ties of kinship and of monastic 
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fraternity, but they had the experience of several centuries of 
trading here. The factory had become a place of note ; its walls 
were already, or were soon to be, extended from the river back 
into Thames Street, and they were fortified. The merchants 
within conducted their business affairs upon the system of entire 
exclusion. The Steelyard was now what, indeed, it had long been, 
viz., a monastery, only that the inmates were devoted to money- 
making instead of religious exercises. Whole ranges of those 
castellated buildings within the walls were divided into separate 
cells for single men ; these opening into common reception-rooms. 
No inmate of the Steelyard was allowed to marry, or even to 
visit any person of the opposite sex ; and a breach of this 
regulation, however slight, was followed by immediate expulsion, 
if not by more severe penalties. At a fixed hour every evening 
all the inmates were expected to be at home ; the gates were then 
rigidly closed and at a certain hour in the morning, varying with 
the seasons, were again opened for business. The meals were all 
taken at a common table ; but, while thus living in common, they 
ate and drank the best the world could afford. 

"The London Victory founded branch establishments at 
Boston in Lincobishire and at Lynn in Norfolk, then two of the 
most important trading towns on the east coast The business 
transacted at each of these was very much after that of merchant 
bankers at the present day. 

" We have seen that it was a fundamental principle with the 
League, that all cities admitted into confederation were to be such 
as had walls, and keys to their gates. It is certain that the 
merchants of the Steelyard long had charge of Bishops' Gate, and 
that they undertook to keep watch at, and to repair, the same. 
The records of the Corporation of London, under date 1282, 
confirm this fact in a very marked manner. 

" The government of the Steelyard was through a council of 
twelve members, a master or alderman, two assessors and nine 
common councilmen, elected annually. This was an entirely 
civil government, not even subject to the common law of 
England. The Gild constitution now appears : eveiy New Year's 
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5 a general meeting for the transaction of business and 
ficers. The oath of installation was as follows : — 
nise and swear to keep and uphold all and every the 
ivileges of the Hanse Merchants in England, as well 
e laws and regulations made for them, all to the best 
*s ; and we promise and swear to deal justly towards 
rhether powerful or hiunble, rich or poor, so help 
Elis Saints.' 

be admitted of these merchants that their dealings 
able to a degree which in later times can hardly 
mded. They endeavoured to act up to their oaths ; 
this scrupulous exactitude they would have been 
ndless disputes. 

leir trade misunderstandings — ^for such were sure to 
anally — they were for speedy and simple remedies. 
L of the City of London used to act as judge in all 
Ltile cases. I do not know if this was the same 
lo represented the community in corporate matters ; 
. In a treaty concluded between Henry VI. (1436) 
nd Master of Prussia the ancient privileges on both 
)nfirmed, and a new feature was introduced, viz., the 
ig all cases tried with despatch, without the formality 
, by two or more judges appointed by the king. 
Towns by this same treaty were exempted from the 
)f the Admiral of England. Fadera^ x., p. ddd. 
ipline at these factories was "of the strictest nature, 
als the acolyte merchants underwent would be deemed 
f they were not vouched on undoubted authority, 
ms were termed 'plays' and were more than thirty 
but the three principal ones were smoke, water and 
These were exercised with such severity that the 
smetimes sank under the operation, 
great * Staplehouses * in London, as in the smaller 
on and Lynn, there were stored immense quantities 
iucts, principally wool, tin and hides, which were 
ed from England; as well as numerous articles 
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Teceived iii exchange from abroad, enumerated by Stow as 

* wheat, rye and other grain, cables, ropes, masts, pitch, tar, 
Hax, hemp, linen cloth, wainscoats, wax, steel and other profit* 
able merchandises.' The immense Steelyard stores are now no 
more. After the Hanseatics were driven out of them, the buildings 
were used as navy stores ; from that they passed into various 
Tises. In 1863, when the South-Eastern Railway was building its 
Cannon Street Station, it laid bare the old Steelyard foundations 
by the river — some of which were, indeed, incorporated in those 
of the present building ; and many of our foreign friends daily 
pass over the famous historical site on their way to and from 
this Conference. 

" It will be observed that in our progress up to this date- 
commencement of the 14th century — the term 'Hanse/ or 

* Hanseatic,' has not been used to designate the confederation ; 
and in truth the League was not yet known by its modern name. 
A grant on our patent rolls, 7 Edward II., is to the * thercatores 
Alemannice' to come securely into the kingdom and sell Iheir 
merchandise. In the next year mention is made of the * merchants 
of the Hanse of Germany ; ' three years later, when other privileges 
are granted, they are to the * merchants of the Teutonic Gild/ 
All through our historical records the same confusion exists \ and 
it often seems as if several confraternities of German merchants 
liad been residing here simultaneously, even after the League was 
in full force. In truth, the general title * Hanse' was not applied 
to the League prior to the great assembly held at Cologne in 
1364. The word Hanse is derived from the northern *Hansa,' 
a troupe, a company, a band ; in modem phrase an association — 
hence Hanseatic Association or League. 

" It is certain that, by the means we have already indicated, the 
League acquured at a comparatively early period of its existence 
nearly the whole of the canying trade of Europe, maritime and 
inland. It built its ships in the Baltic ports, where timber and 
labour were alike cheap. It sold ships to many of the European 
countries cheaper than they themselves could have built them. 
At the dissolution of the League this ship-building tmde became 
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icr.the moment transferred to Antwerp and Amsterdam. They 
became the great marts of shipping. England, however, in the 
^arly half of the i/th century, commenced learning the art of 
naval construction. Then, in due sequence, came the Navigation 
Act of 1660, 12 Can IL, c. 18, which secured that English freights 
should be carried in English bottoms ; and Holland and England 
thenceforward shared the carrying trade of Europe and in some 
sort that of the whole world. 

" It appears to have been at a very early period in its history 
that the League dropped its purely defensive character and began 
to aim at acquiring a trading monopoly — ^and this, apparently, not 
for the benefit of itself as a confederation, but entirely in the 
interest of the towns and cities of which it was from time to time 
composed. Its first aim was to acquire the trade of the Baltic 
and the North of Europe generally ; it next took that of England 
and began to take a powerful hold on that of France, Spain and 
Italy. The means by which all this was accomplished were at 
once peaceful and far-seeing. It obtained, for instance, privileges 
from the kings of England in return for reciprocal privileges to 
be given to English merchants by the towns in league ; but, as 
nearly the whole of the trade of those towns was already in its 
own hands, it {the League) really gave almost nothing for the 
many advantages it obtamed by this species of negotiation. 

"When the precise system on which the League operated 
became understood, incessant conflicts ensued. In England, and 
in London especiaDy, the Craft Gilds found themselves being 
steadily undersold by the representatives of the League. This 
led to frequent conflicts ; the London apprentices, then noted for 
their pugnacious tendencies, frequently insulted the representatives 
of the League and made riotous attacks upon their buildings. 
Such demonstrations only made the merchants fortify their walk 
the morie strongly and perhaps confirmed them in the beHef that 
they were most ill-used and unappreciated individuals. It may 
be truly said that by the time the League had been a century in 
full working order there was not a town in Europe that did not 
feel either its political authority or its commercial influence. 



Digitized by 



Googk 



( i6i ) 

" But beyond all this, as I said in my opening remarks, the 
League claimed to be the arbiter of nations. The precise degree 
of influence it exercised in this respect is not possible of ascer- 
tainment ; but I may give a few instances which are on record. 
In 1348 it conquered Eric and Hakon of Norway and Waldemar 
II. of Denmark. After the peace of 1370, by which Denmark 
became a province of the League, no king could be elected to the 
Danish throne without its approbation. It deposed Magnus, king 
of Sweden, and gave his kingdom to his nephew, Albat, Duke of 
Mecklenburg, In 1428, Denmark becoming rebellious, it declared 
war against its sovereign and invaded the kingdom, sending thither 
248 ships, manned by 12^000 troops. It is said that later in the 
same century, being then joined by the Danes, it declared war 
against our Edward IV. and forced him to grant protection to the 
Steelyard and to yield still greater concessions. I do not, however, 
find any clear record of this event.* 

" Having got the League now firmly and indisputably established, 
I must be content to deal with the remainder of the incidents 
associated with it in the form of a chronological table — limiting 
even this to those which more particularly affect England. 

" 1312. Edward II. complained of the * Easterling' merchants, 
who obstructed English commerce in every possible manner.f 

" 1376. The merchants of London complained of the * Invasion 
of Strainers acting as Brokers,' itom which they prayed relief, 
which was given — saving always die German merchants. 

" 1392. The merchants of the Hanse obtained from the king a 
declaration that they should be subjected to no new impositions 
in any town. 

" 1395. England had various disputes with the League, but 
they were all amicably settled 

* It is stated that, as a consequence of this declaration, the English took 
possession of the London Staplehouses and hanged all the merchants and 
others employed at them, excepting the natives of the city of Cologne, with 
which England continued at peace. — Exchange and Reznew^ Phil., May, 1876. 

t The Easterlings were more particularly those who came from what we 
now know as the Baltic Provinces. The * Westerns,* those from Hamburg, 
Bremen etc. The Easterlings introduced a superior currency into this country 
at an early period, from which the word * sterling ' is deduced. 

N 2 
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" 1399. Henry IV. summoned the Grand Master of Prussia, 
the Governor of Liibeck etc. etc. to appear before his council, for 
that merchants of England complained that they were not treated 
in those towns as their merchants were treated in England. He 
warned the Hanse that their charter would be forfeited, if this 
continued. 

" 1403. The League complained that the Gascons, then subjects 
of England, had seized a ship belonging to Stettin, and another 
ship had been seized on the British coast 

" 1409. On a balancing up for damages arising out of the pre- 
ceding complaints the English king had to pay over a sum of 
53i8j^ golden nobles to the Master General of the League. 

"14 1 1. Several Hanseatic merchants arrested in Boston, as 
hostages for murders of English merchants in Bergen. 

"1432. The Commons petitioned Parliament that the Hanse 
merchants settled in London might be made responsible for offences 
committed against English merchants in their towns. Not granted. 

" 1436. The vessels of the Hanse were excepted from the juris- 
diction of the English Admiral by consent. Causes of the Hanse 
merchants to be specially heard by two judges to be appointed by 
the king for the purpose in England; and reciprocal advantages 
to English merchants abroad. 

" 1437. Henry VL renewed in the fullest manner all the 
privileges the League formerly enjoyed in England, and also 
agreed to pay 19,274^ nobles to the Grand Master. Cause not 
recorded. 

'* 1440. Henry VL complained of the exactions from English 
vessels and cargoes in Hanseatic ports in Prussia, and that English 
merchants had been plundered and imprisoned. 

" 1448. Further disputes between England and the League. 
Umpires appointed to settle these. 

" 1452. Diet held at Utrecht to adjust differences between 
England and the League. Liibeck rebelled at the settlement 
arrived at, and other towns followed. Cologne sought the favour 
of England. 

** 1463. Edward IV. gave the merchants of the Teutonic Guild- 
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hall a renewal of their privileges, but for a period of two and a.half 
years only. Same year Parliament imposed tonnage duty on 
wines brought into the kingdom. ' There was also an act against 
importation of grain, when below a certain price. 

" 1475. Treaty between England and the League negotiated at 
Bruges.. All hostilities to cease by land and by water. All 
immunities which had been enjoyed by the League for a hundred 
years to be retained. Speedy administration of justice provided 
for. Absolute property in Stadhof (or Steelyard) in London and 
the branches in Boston and L)mn to be given to the Hanse. A 
sum of ;^i5,ooo found due from England to the Hanseatics. The 
latter still to have the keeping of Bishops' Gate. Vexatious 
delays at Custom House to be avoided. The king to stop cloth 
frauds. Hanseatics to have leave to sell Rhenish wine by retail* 

" 1 49 1. Jealousies and collisions had again broken out between 
the Hanseatics and the English. These were attributed to trade 
jealousies, resulting very largely from the operations of the 
Company of Merchant Adventurers. 

" 1493. Henry Vll. of England broke oflf all commercial 
relations with the Netherlands and banished the Flemings out of 
England, while the English were driven out of Flanders. This 
considerably benefited the League — at the expense of the Company 
of Merchant Adventurers. The London apprentices etc. attacked 
the Steelyard and destroyed some of the buildings. 

" 1503. The first EngUsh statute relating to the affairs of the 
League in England was enacted (19 Hen. VII., c. 23). This 
confirmed all former privileges. 

" 1505. A conflict between the merchants of the Hanse and the 
Company of Merchant Adventurers, regarding the export of 
EngUsh cloth to the Netherlands. 

"1510. England was engaged on the side of Denmark in a dis- 
pute in the Baltic. Liibeck, Wismar and other of the Hanseatic 
towns were burned or damaged. 

♦ It is stated that during the reign of Edward. IV. (1461-83) the League, 
joined by the Danes, declared war against England. I find no contemporaneous 
record of this circumstance. 
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'^1519. Henry VIII. issued a commission for a congress at 
Bruges, to treat with the companies of the League concerning 
the abuses, unjust uses etc. made of the privileges formerly granted 
to the League. The issue of this congress does not appear. 

" 1535. The League was retained by Henry VIIL, with a 
promised reward of 100,000 crowns, for the service of placing a 
king to his liking on the throne of Denmark. The Hanseatics 
were defeated and lost many of their ships. 

"1552. England appears to have awoke suddenly (rdgn of 
Edward VI.) to a sense of the true character of tiie monopoly she 
had long been conferring on the League. The whole question of 
these privileges had been referred to the Privy Council One of 
the many facts elicited was tiie following : the merchants of the 
League had in the preceding year exported 44,000 pieces of 
woollen doth (all sorts included), while the whole of the English 
merchants combined had during the same period only exported 
1 100 pieces. The Steelyard merchants, although exempted from 
aliens* duty, yet exported and imported all their merchandise in 
foreign bottoms. As a result, after examining records, charters, 
treaties etc. and hearing the answers of the Hanseatic merchants, 
it was resolved : 

" * I. That all the liberties and privileges claimed by or pretended 
to be granted to the merchants of the Hanse are void by the laws 
of this realm, forasmuch as they have no sufficient corporation 
to receive the same. 

*^ * 2, That such grants and privileges claimed by them do not 
extend to any persons or towns certain, and therefore it is un- 
certain what persons, or which towns, should or ought to enjoy 
the said privileges; by reason of which uncertainty they admit 
to their freedom and immunities as many as they list, to the great 
[dice of the king's customs and the common hurt of the realm. 
3. That, supposing the pretended grants were good in law, 
\i they are not, yet the same were made on condition that 
should not colour any other foreigner's merchandise, as by 
ient proofs it appears they have done.' 
Dther reasons were added, in consideration of all of which the 



Digitized by 



Googk 



( i6s ) 

council <lecreed that the privileges, liberties and franchises claimed 
by the said merchants of the Steel3rard should from thenceforth be 
and remain seized and resumed into the king's grace's hands, 
* until the said merchants of the Steelyard shall declare and prove 
better and more efficient matter for their claim in. the premises ; 
saving, however, to the said merchants all such liberty of coming 
into this realm and trafficking in as ample manner as any other 
merchants-strangers have within the same/ 

" It seems that this decision was immediately followed by the 
imposition of a heavy duty upon the imports and exports of the 
League — ao per cent instead of i per cent, their ancient duty 
since King Henry III. The Regent of Flanders, as also the city 
of Hamburg, offered some remonstrance. 

" 1554. Mary suspended the regulations as to the higher 
duty for three years. But her parliament passed certain duties 
of tonnage and poundage, which were said to press heavily on the 
Hanseatics. She appears to have granted some redress. 

^* 1568. Elizabeth had now ascended the EngUsh throne, and 
her enHghtened statesmen began the plan of affording encourage- 
ment to such commercial companies as were trading in the interest 
of England, as the Merchant Adventurers, the English-Russian 
Company and the Merchants of the Staple. The policy of the 
Hanseatics now was to render these companies objectionable in 
other countries. 

" 1578. The Emperor Rudolph II., as the now head of the 
League, urged Elizabeth to restore the League to its former 
privileges in England. She replied that she had continued to 
treat them under the regulations she found in force on ascending 
the .throne. 

"1579. A general assembly of Hanse delegates at Liineburg 
laid a duty of 7f per cent on goods imported into their territory 
by Englishmen. Elizabeth imposed a like duty upon the imports 
and exports of the Steelyard merchants. Thus matters became 
worse embroiled. 

" 1587. The queen oflfered certain immunities to the Merchants 
of the Steelyard, on the condition that English merchants in- 
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Hamburg were treated in a like manner. She, being then at war 
with Spain, gave notice to the League not to import provisions or 
naval stores into that or the neighbouring countries of Portugal 
and Italy. ' 

** 1589. The cruisers of the queen captured in the Tagus some 
sixty vessels belonging to Hanseatic towns, containing provisions 
and warlike stores, in contravention of her notice. The stores 
were confiscated, but the vessels were allowed to return. This 
led to a final breach. 

" 1591. An assembly of the representatives of some of the 
League cities took place at Lubeck. Remonstrances were ad- 
dressed to the queen in by no means courtly language — a mixture 
of reproach and menace. She replied that she did not value their 
hostile intentions. 

"1594. The Emperor Rudolph II. remonstrated with Elizabeth 
respecting the grievances of the ' maritime cities of the Baltic 
League.* She sent word by a special envoy that the privileges 
claimed by the League were incompatible with the good govern- 
ment of this realm. The Hanses had no cause to complain of 
England, but of themselves. 

"1597. The League pursued its warfare against the Company 
of Merchant Adventurers, thinking the queen could best be in- 
fluenced to yield in this manner. The English company were to 
be excluded from Stade on a certain day. The queen gave 
directions for the forcible closing of the Steelyard on that sanae 
day and expulsion of all German merchants from England. 

"1604. A vigorous attempt was now made to resuscitate the 

League by an assembly of its deputies, who appointed a solemn 

embassy to foreign powers. James I. was now on the throne ; he 

e overtures, on the ground that the representative 

letter from the Emperor of Germany. 

ames joined Holland and the Hanse Towns in a 

:e to the King of Denmark, who now claimed to be 

Baltic, against the increase of tolls on ships passing 

This seems to have been the last important occasion 

igland was brought in contact with the League. 
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"But the history of the League in England — ^however in- 
teresting to Englishmen, and however suited to the present 
occasion-^is by no means the history of the League as a con- 
federation. It did not originate in England, although it seems 
quite probable that it received its death-blow here. I have yet 
the concluding struggles to record ; and these are nearly all 
associated with the North of Europe. The departure of the 
herring fishery from the North Sea, early in the 15th century, 
affected its large trade in salt The twelve years' war between 
Prussia and Poland, 1454-66, greatly reduced the Easterling cities. 
The rise of Copenhagen lessened the hold of the League, nearly 
always feeble, upon the three northern kingdoms. The six years' 
war between Denmark and Lubeck, early in the i6th century, 
weakened the latter city greatly. An internal dispute, about 
15 18, cut off fourteen of the towns from the confederacy. It 
was declared, about 1522, that so much engaged was the League 
in quarrels with foreign powers that the danger of membership 
became nearly a counterpoise to the protection it afforded. In 
1535 the Danes, assisted by Sweden, inflicted great damage on 
the ships of the League. This was a serious blow. The year 
1553 brought many disasters. The factories of Novgorod and of 
Bergen had practically to be abandoned. That of Bruges had 
shown signs of decay and had been first transferred to Dort, and 
afterwards to Antwerp. And Denmark was beginning to increase 
the Sound dues — a grievance which has extended down almost 
to our own time. By the close of the century the commerce of 
Holland had made such decided advances that it was manifest 
the League was to be subjected to severe competition in this 
quarter, especially in its trading to the South of Europe. The 
English Company of Merchant Adventurers were, cultivating an 
extended commerce with Flanders. As early as 1578, a large 
portion of the trade of the League — the export of British wool — 
had been prohibited by Act of Parliament The general policy of 
the ministers of Elizabeth (especially of Sir William Cecil) had 
already been unmistakeably proclaimed. 

"Early in the 17th century Hamburg showed such marked 
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signs of progress thai some of the other cities of the League, 
especially Liibeck, grew very sensitive on the point The 
League, in 1613, contracted an alliance with Holland, but it was 
only one of expediency ] its real interests were in opposition to 
those of its new ally. Denmark increased her severities against 
the commerce of the League. The English trading companies — 
the Merchant Adventurers, the Russian and the East India 
Company — were all in active competition. In 1630, Sweden was 
at war with Germany, and the German Hanse Towns suffered 
severely. At a diet of the League convened at Liibeck this year 
but few deputies attended, and these were prompt to intimate the 
withdrawal of their cities from the confederation. In the treaty 
of Westphalia, concluded in 1648, the rights of the League in 
Europe were declared to be protected. But this was a warming 
of the skeleton only — ^the substance was gone ! The League to 
which the French kings, Louis XL, Charles VIII., Louis XIL 
and Francis I. had paid court, and on which they had lavished 
their favours, the League of whose bounty even the Emperor 
Charles V, had availed himself, was no more ; it was a thing of 
the past. I confess to a feeling of sympathy even in the bare 
record of this fallen greatness. 

" The sun of the former greatness of the League was going 

rapidly down; but the shadows, or some of them, became 

immensely prolonged. After the virtual disruption of the old 

League in 1630, Hamburg, Bremen, Liibeck and Frankfort-on- 

the-Main formed a new compact, under the designation of the Free 

Hanse Towns ; but this combination never obtained much power. 

At the peace of Utrecht, between England and France, in 17 13, 

many of the commercial privileges which formerly belonged to 

these Free Hanse Cities were discussed and renewed. At the 

the indemnity of the Empire in 1803 France contended 

iedom of these cities and carried the point In 1810 

L added them, as a department, to the French Empire ; 

independence was again acknowledged in 1815, when 

e allowed representation in the German federal diet 

ree cities' have played a really important part in 
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modem history. Finally, the three first named joined the German 
Confederation in 1866^ and have proper representation in the 
National Assembly. Frankfort was absorbed into Prussia ; Ham- 
burg and Bremen still remain free ports ; and* Liibeck has been 
added to the German Customs Union. 

^' It will naturally be asked what I have to say of the influence 
of the League upon mercantile usages, such as bills of exchange 
and marine inisurance. I have looked in vain for any detailed 
instances of the use of the former; but it has always to be 
remembered that matters of daily occurrence are rarely recorded. 
Richard II. had in 138 1 made bills of exchange the only lawful 
mode of making remittances from England. The League, with 
its own ships, and its own officials, sworn to secrecy in all they 
did in the League's afiairs, no doubt acted as best suited its 
momentary convenience. As to marine insurance, I think it 
may be inferred that it was not practised by the League. There is 
no mention of marine insurance, except in its original form of 
bottomry, in the maritime laws of the Hanse Towns, the Jus 
Hanseaticum Maritimunty compiled and promulgated in 1591. 
Previous to that date the League had made use of the Laws of 
Oleron and of the Laws of Wisby, probably in relation to their 
southern and northern commerce respectively. It has, however, to 
be remembered that the League had vessels enough and cargoes 
enough to stand as its own insurer, just as some of our larger 
steamship companies do now. I incline, however, to think that 
the League did not directly help forward the cause of marine 
insurance, which we know was practised in Europe before its 
code was framed. 

" Reviewing the history oi the Hanseatic League simply in 
relation to its influence upon the commerce of the world, it is not 
perhaps easy to arrive at a just conclusion. So many factors 
enter into the problem, and it is difficult to keep these all 
concurrently in view. On the whole I am disposed to regard it 
favourably. It was a monopoly; but it existed in an age of 
monopolies. In the beginning it obtained its ends by superior 
intelligence, and entirely by the arts of peace. When it came to 
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depend upon force, then it required only a combination of force 
to overwhelm it. Those who live by the sword frequently perish 
by it The League showed to Europe the power of combination ; 
it showed that wealth followed commercial activity. It also 
showed that trade should be free and untrammelled for all that 
would engage therein. Its example in this respect was probably 
almost the greatest good which it accomplished. That our nation 
profited largely by its example is to be clearly seen by a careful 
study of the events which directiy followed the expulsion of its 
merchants from among us. That Holland also followed closely in 
its wake, as far as the times admitted, and that the whole of 
Western and Northern Europe were stimulated by it, seems clear. 
It may perhaps all be reduced to a single sentence : the league 
lived as long as it was fitted to live, and then it died I It died as 
a confederation, but the lessons of its experience still survive ; the 
traditions of its greatness will never be wholly effaced, while 
language shall last In a practical sense it abolished wholesale 
piracy in the Northern seas ; and there was far greater security 
alike on sea and land than previously existed. It taught another 
important and enduring lesson, that commerce and civilization 
go hand in hand." 

The learned Chairman tendered to Mr. Walford the thanis 
of the Conference for his careful and learned paper. 

Quarantine. 

Sir Sherston Baker, Bart., of London, read a paper intituled 
" International Rules of Quarantine : " 

"The constantiy increasing maritime commerce between 
different nations calls imperatively for a uniformity of the laws by 
which the practice of quarantine should be governed. The more 
the laws of respective countries diverge, the more difficult it 
becomes to lay down rules and regulations which are capable of 
being made to coincide with the ideal conceived to be necessary 
for the one end in view, viz., the prevention of the introduction of 
disease. 
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" In some countries, such as Holland, quarantine exists rather 
in theory than in practice ; in others, such as Austria, quarantine 
measures are severe and rigorously carried out In France the 
General Regulations of the Maritime Sanitary Police of 1876 
have reviewed — perhaps modified — the then existing law of 1853. 
In England the statute 6 George IV., c. 78, which was passed in 
1825, and which, it should be observed, is limited in its operation 
to the United Kingdom, repealed several earlier laws and enacted 
other and less stringent provisions in lieu thereof; it is not, how- 
ever, called into requirement in England, except in cases of 
plague, yellow fever and cholera^ owing to the ample manner in 
which the sanitary work is carried out under milder regulations by 
the officers of the Port Sanitary Authority. This authority is 
constituted by the Local Government Board, by virtue of the 
Public Health Act of 1875, and is now in operation at all the 
chief ports of England. Other countries have, within the last ten 
to fifteen years, modified the severity of their laws ; but the benefit 
of these relaxations in favour of shipping and of commerce can 
only be very partial, so long as other countries do not take part in 
them, or continue to act each according to its own idea and to 
follow different rules of quarantine, especially with respect to 
vessels which may come from the Eastern parts of the Medi- 
terranean. It 'should not be forgotten that the interest of every 
port situated on the same sea is, to a certain degree, identical, for 
each port has numerous matters more or less in common with its 
neighbour. 

" If one state abolishes or relaxes its measures of quarantine, 
and a neighbouring state preserves a vigorous procedure, it is 
evident that the advantages which may result to commerce from 
the reforms of the one will be materially depreciated, or even 
more than counterbalanced, by the severity of the quarantine 
which the other state will exercise towards the vessels arriving 
from the ports of the former. It is, therefore, the interest of all 
— especially of neighbouring — ^states that their measures of 
prevention should be uniform, 

** It has often been strongly and, I may say, passionately 
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affirmed that measures of quarantine are unavailing. But this 
opinion is opposed to the general consmsus of all the civilized 
states and is contrary to the testimony of the highest medical 
authorities. I mention, by way of instance, the opinions of the 
Royal College of Physicians in 1818,* of Dr. Giovanni Cabiadis,t 
of Mr. Simon, the medical officer of the Privy Council, J and of Dr. 

'^ ' We are of opinion, although some epidemic diseases are not propagated 
by contagion, that it is by no means proved that the plague is not contagious, 
or that the regulations of plague police are useless or pernicious. We are 
persuaded, on the contrary, from the consideration of the experience of all 
ages, and some of us from personal observation, that the disease is communi- 
cable from one individual to another. . . . The doctrine of contagion 
appears to us to be 'whoUy unshaken by any argument which Dr. Maclean 
[referring to the then recent work of Dr. Maclean, entitled ' Results of an 
Investigation respecting Epidemic and Pestilential Diseases, including 
Researches in the Levant concerning the Plague,'] has adduced ; at the same 
time we think it probable that some of the personal restrictioas enforced 
in the establishments for quarantine might be modified without risk to the 
public health.' 

t Dr. Giovanni Cabiadis, as the result of his observations during the 
outbreaks of the plague in 1876-77, does not attempt to deny the contagious 
properties of plague, but he does not accept unconditionally the assertion of 
those who pretend that you must keep at a distance, say of six mHres^ from 
the patient, in order to avoid contracting the disease. The e]q>erience 
acquired by him during the epidemic outbreaks of Hillah and Bagdad have 
convinced him that no great risk is incurred in touching persons affected with 
the plague, provided you avoid exposing yourself for any lengthened period 
to the atmosphere of the apartment occupied by them. While the Mo- 
hammedans, discarding all sanitary precautions, live with and handle plague 
patients, the Jews and Christians, on the contrary, firmly believing in its 
contagious properties, very seldom touch them ; yet all of them equally catch 
the diseilse, if they live in the same house with the plague patient, but are safe, if 
they quit the h.ouse the moment a case of plague occurs in it. Dr. Cabiadis 
e considers the atmosphere which surrounds a person affected with 
le true medium of transmission. Apart from this, he has also met 
istances in which he believes the clothes and bedding of plague 
nmunicated the malady to sound persons living beyond the sphere 
lemic outbreak. Such articles were made of wool, cotton, flax 

mon, in his Eighth Annual Report, says : — * The precaution^ 
rhich may be taken agsdnst contagious diseases, are of two kinds : 
sible, to prevent the entrance of the contagion; secondly, if the 
e present, to annihilate, as far as possible, the circumstances which 
ipread. And thus, as regards cholera, a first and incalculably 
[uestion to be answered by those who have to care for the public 
xiuntry is the question whether by any measures of quarantine Aey 
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Seaton, Medical Officer to the Local Government Board,* who, 
although differing, tend to support the ideal of a prophylactic 
quarantine. 

" On the other hand it is right that I should recall to recollec- 
tion that such opinions have been vehemently controverted by 
well-known writers, as Dr. Maclean and Dr. Bowring ; also Mr. 
Netten Radcliffe appears to incline to their views. 

" I therefore propose to the Conference to consider whether the 
rules of prevention may be made so uniform that they may be 
internationally adopted. 

"So far back as 183S the French Government proposed the 
formation of a congress of delegates from the different European 
states having ports in the Mediterranean to adopt some inter- 
national rules of quarantine. Lord Palmerston (then Foreign 
Secretary) acceded to the proposal; but, in consequence of some 
difficulties suggested by the Austrian Government, the scheme was 
abandoned. ^ 

can provide that all contagion of the disease shall be kept outside the limits 
of their land. Subject to one qualification, which is not an important one for 
the present argument, it may, I think, be accepted as certain that quarantine, 
conducted with extreme rigour and with the precision of a chemical experi- 
ment, will keep cholera out of any part of Europe in which these extremely 
difficult conditions can be absolutely fiilfilled ; and thus, speaking as to the 
dry question of medical practice, I have no hesitation in saying that England 
ought to resist cholera by quarantine.' And in a postscript to minutes respect- 
ing merchandise arriving in England from countries affected with the plague, 
July 3rd, 1875, ^c says : — * With reference generally to the importability of 
morbid infections from the Levant, by means of the materials of commerce, I 
would observe that the branch of trade which ought to be regarded as most 
open to the suspicion of danger (if danger is to be. suspected of any branch 
whatsoever) is, I think, undoubtedly the rag trade. With regard to many 
infectious diseases it is well known that certain sorts of things used by the 
sick, such as their clothing, bedding, towels, handkerchiefs, napkins &c., get 
imbued with infective matters and are thus rendered for a longer or shorter 
time capable of conveying infection.' 

* Dr. Seaton, in his Seventh Annual Report (1877), says: — * A theoretically 
perfect quarantine, a quarantine which it should be impossible to break on any 
point, and which must, of course, include the full period of incubation of the 
particular disease quarantined against, would doubtless, if practicable, aifoid a 
certain higher degree of security against the introduction of disease than can 
be attained by mere inspection on arrival as to the actual existence of 
disease.' 
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" In 1843 the Earl of Aberdeen (then Foreign Secretary) agam 
attempted to bring about a meeting of delegates, but the delays 
of the Austrian Government again defeated the project 

"At length in 185 1, on the invitation of the French Govern- 
ment, an International Sanitary Conference met at Paris, with the 
object of establishing a uniform system of quarantine. France, 
Great Britain, Austria, Russia, Sardinia, Tuscany, the Papal States, 
Naples, Turkey, Greece, Spain and Portugal, being the twelve 
states which had territory, or had important interests, on the 
Mediterranean, were represented. Dr. Melier, as French 
delegate, took the chief part in the discussion. Through his 
conciliatory spirit and mastery of the whole of the intricate 
question involved a provisional understanding was arrived at on 
all the points that were raised. A draft convention, with * Inter- 
national Sanitary Regulations,' was adopted.* Not only were re- 
strictive measures reduced to a minimum for the plague, yellow 
fever and cholera, but they were precisely defined, in lieu of those 
which had theretofore been in practice. Sanitary precautions 
also were fully considered ; and the much desired uniformity was 
even extended to the detail of administrative organization. 

" Unfortunately, when this important work was submitted to 
the various powers, France, Sardinia, Portugal, Tuscany and 
Turkey alone ratified it and adopted the system ; the other powers 
being influenced by motives whichj so far as I am aware, have not 
transpired, 

" The end for which the Conference was assembled was, there- 
fore, only partially attained. In its endeavours to promote uni- 
formity it would seem to have gone too far. Not content with 
recommending uniform measures of prevention, which alone was 
a matter difficult to attain, it had endeavoured to supplement these 
measures with a code of procedure which was to be universal, 
varying thereby the municipal laws of the several states which 
were parties to the Conference. This was too great an attempt, 
and one which was sure to encounter insurmountable obstacles. 

♦ The full text of this Convention and of the International Sanitary Regula- 
tions is to be found at page 343 of * Baker's (Sir Sherston) Laws relating to 
Quarantine.' (C. Kegan Paul & Co., i Paternoster Square, London.) 
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" This, therefore, was the rock on which the convention splits 
and the result was that the five states which had ratified the 
convention hastened to renounce it so soon as the term of five 
years, which it provided for, had expired. 

" In 1859 the French Government returned to the^ subject and 
invited a conference to meet at Paris. It was hoped that by 
eliminating from the subject for discussion certain questions which 
refined its purpose too much, especially such as related to the 
procedure for carrying out the quarantine measures, the 
delegates might succeed in attaining to an understanding on the 
general principles. A draft convention was, with this object, 
prepared, but it was not found possible to reconcile all the 
conflicting interests involved, and the Conference ceased to exist 

" The appearance of cholera in Europe in 1865 was attributed 
to the return of the Mohammedan pilgrims from Mecca. This 
infection spread along each of the several lines of steamboat com- 
munication which diverge from Alexandria, as a centre, to all the 
most considerable ports of the Levant and of Southern Europe. 
This gave rise to a third Conference, also at the suggestion of 
France. The meeting was held at Constantinople in the following 
year (1866). All the states of Europe, as well as Egypt and 
Persia, were represented. The etiology and the prophylaxis of 
cholera were the subjects of the discussion. It was hoped by the 
Conference that some understandmg might be arrived at as to the 
measures proper to be taken for the prevention of a fresh impor- 
tation of that dire disease. The work of the Conference, both 
scientific and practical, was considerable. It certainly threw much 
light on the etiology of cholera. Its prophylaxis was considered 
by the Conference from every aspect, with regard both to India, 
whose valley of the Ganges is the source of the scourge, and to 
the various methods or channels by which the disease is imported 
into the various states of Europe. But, like all its predecessors, 
this Conference was doomed to be unproductive of any material 
or lasting results. Nevertheless, it bore this firuit, that legitimate 
hopes were raised that the recommendations which it had 
sanctioned concerning measures of prevention in the I^evant 
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would be generally adopted and followed. The work of the Cdh- 
ference of Constantinople also left its influence on the practice 
then in force in Europe for the prevention of cholera. All the 
Southern states saw the necessity of modifying their sanitary 
regulations, which now show marked traces of the beneficial 
influence of the Constantinople Conference. 

"But the Conference of Constantinople was not the last 
attempt to arrive at uniform measures of prevention against the 
cholera. In 1874 the Austro-Hungarian Government took the 
initiative in convoking, at Vienna, another Conference for this 
purpose, as well as for establishing a permanent International 
Commission, to be entrusted with the duty of studying all ques- 
tions relating to the etiology and to the prophylaxis of cholera. 
This Conference was composed almost entirely of members of the 
medical profession; it was unanimous on the fundamental 
scientific questions, and its conclusions were confirmatory of those 
of the Conference of Constantinople. The transmissibility and 
the propagation of cholera by importation were not denied, but 
there was much diflerence of opinion concerning the measures of 
prevention, which, it would seem, ought, if perfect, to have been 
the corollary to the scientific doctrine which was admitted on all 
hands. Some delegates advocated the abolition of quarantine 
and replacing it by a mere medical inspection, followed, where 
necessary, by disinfection, while others, on the contrary, argued 
in favour of it Nevertheless, all were agreed as to the conse- 
quences of the importation of the disease. This divergence of 
opinion as to quarantine resulted from the fact that some dele- 
gates represented states where it was alleged cholera is nearly 
always permanent, or else which, through their proximity to such 
states, from the force of habit or from disbelief in quarantine, 
disregarded any means of protecting themselves. Others preferred 
the certain advantages which result to commerce firom not being 
trammelled with vexatious quarantine regulations, choosing, rather 
than forego the certain commercial gain, to incur the doubtful 
risk of propagation. 

" Again, other delegates, who represented states in the South of 
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Europe, considered that the interest of their countries was best 
served by being guaranteed against the importation of cholera. 
Both parties brought plausible arguments to bear in support of 
their views. The result was that the Conference recognized the 
fact that there was rather a possibility of concord between certain 
states in the north of Europe and between states in the south of 
Europe than a universal international agreement 

"Nevertheless, it should not be forgotten by us that the 
stumbling-block to all these conferences was the anxious 
endeavour of their representatives to reduce the conflicting 
quarantine systems of the world to uniformity^ not only of theory 
and practice, but of practice even in its utmost details. There^ 
fore I prefer instead to consider the minimum of precaution, 
which, if honestly observed, shall save a country, or part of a 
country, from being placed in quarantine by other states; so 
long, of course, as the country itself be free from disease. 

" I have endeavoured to reduce this scheme to writing, and for 
the convenience of the Conference have drafted it in the form of 
Articles (forty in number), which I beg to submit to the con- 
sideration of the Conference. The following is a brief outline of 
my suggestions. They refer to the plague, yellow fever and 
cholera only. 

** An ' International Bill of Health,' to be granted by the local 
authority of the port of departure to every vessel and to be 
delivered up by the vessel at the ultimate port of destination. 
This bill to be vistd at the port of departure by the consul repre- 
senting the port of destination, in such terms as he shall think fit 
A similar vis^ to be required at every port touched at, both from 
the local authority and from the consul representing the port of 
destination. This bill of health to be accepted in all ports of the 
high contracting parties. A foul bill of health, or a case of disease, 
past or present, on board, or the fact of any port having become 
infected within a limited time after the departure of a vessel from 
it, to authorize the local authority of the port of arrival to place 
the arriving or touching vessel in quarantine, according to a 
certain scale, containing a maximum and a minimum period of 
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quarantine ; it being optional to every state to adopt any period 
within those limits. Every state to preserve its own municipal 
quarantine system, except on such points as may nullify or con- 
tradict the Articles. Measures of disinfection for passengers, 
crew and cargo to be required, but supplying the details in every 
case to be left to the municipal regulations. Lazarets and hospital 
ships to be provided in sufficient number and to be regulated 
according to the best sanitary principles, but again the details to 
be left to the municipal authority. 

" To avoid the necessity of placing a whole state in quarantine, 
especially where a state comprises distant colonial possessions, 
each country to be divided by its own government into territorial 
divisions, to be termed 'Quarantine Centres.' Each state to 
engage to guard rigidly against any infected * centre,' and to place 
the same in quarantine. 

" The proposed rules are as follows : 

" Art. I. — The High Contracting Parties agree to apply to the 
plague, yellow fever and cholera the sanitary measures hereinafter 
mentioned. In these Articles the wcrrd * disease ' shall comprise 
*the plague/ * yellow fever 'and 'cholera 3' the word * infected ' 
shall mean 'infected by the plague, yellow fever or cholera;' 
the word * centre' shall signify any of the territorial divisions in 
the Schedule to these Articles set out ; the word * consul ' shall 
include * any representative delegated by a consul ; ' the words 
' bill of health ' shall mean the ' international bill of health ; ' 
and the word ' hospital ' shall mean a ' lazaret ' or ' hospital ship.' 

" Art. 2. — At the port of departure, or at any port touched at, 
every vessel, both before and after she is loaded, may be inspected 
by the local authority of the port and by the Consul' of the 
* centre ' of the port of destination, and she shall be subjected 
to such reasonable sanitary measures as the local authority may 
deem necessary. These measures, when necessary,, shall be 
effected at the expense of the local authority, and as quickly as 
possible, so as tp avoid every delay to a vessel. 

" Art. 3. — At the port of departure the passengers and the crew 
may be examined by a medical officer, at the request either 
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of the local authority or of the * consul ' of the * centre * of the 
port of destination. The departure of any person who may be 
affected by any * disease ' may be forcibly prevented by the local 
authority with or without the request of the 'consul' of the 

* centre ' of the port of destination. Such examination shall 
be made as quickly as possible, so as to avoid every delay to a 
vessel. 

" Art* 4. — There shall only be two * bills of health,' viz., a clean 
bill and a foul bill ; the first shall state the absence of 'diseases' 
in the * centre ' from which it is issued ; the second shall state by 
name the presence of one or more * diseases ' in the * centre * 
from which it is issued. Every bill shall also state the following 
particulars : the name of the vessel to which it is issued, the 
name of the captain or master, the tonnage, the cargo, the 
number and sanitary condition of the crew and passengers, and 
the sanitary condition of the vessel, and the ports it is proposed 
to touch at. 

" Art. 5. — Every ' bill of health * shall be drawn up and signed 
by the local authority of the port of primary departure in the name 
of the territorial government ; and it shall bear the visa of the 

* consul ' of the * centre ' of the port of destination and shall be 
credited in all the ports of the High Contracting Parties, subject 
to the subsequent local and consular visas. The * consul ' of the 
'centre' of the port of destination may affix a qualified or 
negative visa should he think fit ; but in such case he shall state 
the nature of the qualification, or his reason for negativing the 
signature of the local authority. It shall be optional to other 
local authorities to admit a vessel with such a qualified or 
negative * bill of health ' to pratique, or to require her to undergo 
a quarantine within the limits set forth in Art. 20. 

" Art. 6. — The local authority of every port where a vessel may 
touch shall require the production of the * bill of health * of the 
vessel ; and the same authority, and the ' consul ' of the * centre ' 
of the port of destination, shall affix their respective visas to the 
said bill of health, ^wch visas may be confirmatory, quahfied or 
negative, according as the authority or ' consul ' may respectively 
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deem expedient ; but in the two latter alternatives a reason shall 
be assigned on the * bill of health.' 

" Art. 7. — Every vessel shall have one * bill of health ' and no 
more. 
. " Art. 8.— This ^bill of health' shall be in the following form 
and to the following tenor and effect : — 

* To all to whom these presents shall come, the undersigned 

health officer of {name of state) at the port of {name) sendeth 
greeting. 

* I hereby certify that the vessel called the (^.), whose master 
[or commander] is {B.C.), is about to sail from this port for {X.) 

in the centre of {W.), on the day of 

18 , \^ and proposes to touch at {D.) and 

at {E.) on her voyage] under the following conditions : — 

^Tonnage Nationality . 

* Cargo 

* Number of Crew Sanitary condition 

* Number of Passengers Sanitary condition 

* Sanitary condition of vessel 



* I further certify that in this port and neighbourhood there is 
[not] a case of 

The plague. 
Yellow fever. 
Cholera. 

* Dated this day of 18 

G. H. Health Officer. (l. S.") 

* I endorse [or qualify] the above [and say that, eta] \~^ 

T. J., Consul for W. 
"Art. 9. — Under normal conditions, when a * centre' is not 
known to be * infected,' the following vessels may be unprovided 
'-"- ''-•"- of health':— 

jhing vessels, 
lot boats. 

E. — In the case of a "vessel of war erase what follows in italics. 
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3. Revenue cutters and guard vessels. 

4. Coasting vessels running between different ports of the 

same country. 

" Art. 10. — Under normal conditions, by a declaration to be 
exchanged between two of the High Contracting Parties, certain 
vessels from ports of certain ' centres ' of the one coimtry going 
to ports of certain * centres' of the other country may be 
exempted from the obligation of carrying a * bill of health.* 

" Art. 1 1. — No ^ bill of health ' is to be kept back by any local 
authority or * consul* under any pretence whatsoever, except by 
the local authority of the ultimate port of destination, who shall 
receive and keep the * bill of health.' 

"Art. 12. — ^A *bill of health' shall only be vahd, if it shall 
have been given or visSdYnHain the forty-eight hours preceding the 
departure of the vessel, except when the vessel may be detained 
by stress of weather, provided that in such case she has not com- 
municated with the shore since the date of her * bill of health.' 

"Art. 13. — Every vessel from any port which has become 
'infected' within [seven] days after the departure of the said 
vessel shall, notwithstanding a clean bill, be considered to be 
furnished with a foul ^ bill of health.' 

"Art. 14. — A * bill of health ' shall be considered clean although 
'disease' may exist in the 'hospital' of the port of departure 
or of any port touched at 

"Art. 15. — Every vessel provided with a clean 'bill of health,* 
which shall not have had, whilst at sea, any case of * disease ' or 
suspicious communication, and which shall present herself in a 
satisfactory sanitary condition, shall, subject to Art. 13, imme- 
diately be admitted to pratique in every port of the High Con- 
tracting Parties. 

"Art. 16. — ^Whenever a vessel is admitted to pratique, her 
cargo, passengers and crew (except such as may be * infected ') are 
exempt from all sanitary measures. 

"Art. 17. — Every healthy port may protect itself against any 
* infected' vessel, persons or goods by placing the same in 
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quarantine and (subject to Art 20) by subjecting the same to 
such sanitary measures as circumstances may render necessary. 

"Art. 18. — The right is reserved to all the High Contracting 
Parties to enforce the particular quarantine system of each state 
and to make their own municipal rules for carrying out the 
detail of these Articles ; provided always that no such particular 
quarantine system or municipal rules shall contradict or render 
nugatory the present Articles. 

"Art. 19. — ^Whatever the number of sick on board, and what- 
ever the disease or other illness, a vessel shall never be sent away 
from a port without assistance and due regard being paid to the 
rights of humanity. But, if a port be without a * hospital,' the 
local authority may send the vessel to a neighbouring port or 
cause the vessel to remain at anchor in an isolated spot under 
the watch of the local authority. 

"Art. 20. — ^For the more easy application of quarantine the 
High Contracting Parties agree to the principle of a maximum 
and a minimum quarantine. Every * centre * may adopt either 
the maximum or the minimum quarantine at pleasure, according 
to the following scale, which governs all vessels, persons and 
^ goods, except such persons as shall be found on arrival at a port 
to be suffering from * disease.' — (See Table on opposite page.) 

"Art. 21. — Every person found to be suffering from * disease' 
shall, on arrival at a port, be removed to a ' hospital ' and shall be 
detained there until recovered. 

"Art. 22. — Every captain or master shall record on the log an . 
exact entry of every communication made at sea, in order to detail 
it on arrival, if requested to do so by the local authority. 

"Art. 23. — Every vessel on arrival shall be subjected to any 
inquiry as to her port of departure and destination and to such 
interrogatories'as the local authority may see fit She shall also 
produce her ^ bill of health ' without demand. A ship of war shall 
only be required to produce her *bill of health,' but the word of 
her commander shall be required to guarantee her good sanitary 
condition. 

" Art. 24.— Should a loca! authority deem it necessary on the 
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grounds of health and for a reason to be by them given in 
writing to the master of any vessel (whatever the ^ bill of health * 
of the same may be), they may cause an inspection to be made 
of the said vessel before admitting the same to pratique. Should 
the state of the cargo, or the crowded or infectious condition 
of such vessel, or any similar cause determine the local authority 
to detain such vessel for the purpose of considering whether 
she should be dealt with under the following Art, 25, they are 
authorized to so detain her for a period not exceeding twenty- 
four hours. 

** Art. 25. — The bad sanitary condition of any vessel, whether 
in quarantine or not, shall authorize the local authority to subject 
the same to such sanitary measures as a vessel with a foul ^ bill of 
health * may be subjected to. If the vessel shall not be placed in 
quarantine the sanitary measures shall be carried out by the 
master at his own expense under the direction of the local 
authority. 

" Art. 26. — The cause for which a vessel is placed in quarantine 
shall in each case be assigned in writing and delivered to the 
master or commander without any delay. 

"Art. 27. — Quarantine shall entail such special measures of 
purification and disinfection, with regard to vessels, passengers, 
crew and cargo, as the local authority may deem necessary. Any- 
thing destroyed by fire by the local authority shall be paid for 
by them. 

"Art. 28. — ^The right is reserved to all ^ consuls ' to be present 
at the opening and purifying of letters and despatches which 
may arrive by vessels, and which are addressed to them or 
to their countrymen. The same right is reserved to the Post 
Office. 

*' Art. 29. — ^Whenever during a quarantine a case of ^ disease ' 
shall appear, the quarantine must commence afresh from the date 
of the death, recovery or removal from the vessel of the last case 
of disease. 

"Art. 30. — Quarantine may be performed at an intermediate 
port between the port of departure and that of destination. On 
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proof being given in writing of such quarantine and of its 
sufficiency and attested, not only by the local authority of the 
intermediate port, but also by the ^ consul ' of the ' centre * of the 
port of destination, such vessel shall be admitted to pratique. 

" Art. 31. — Each of the High Contracting Parties engages itself 
to maintain or to furnish for the reception of ships, passengers, 
crews and goods subject to quarantine a sufficient number of 
* hospitals ' for tiie convenience of travellers and the requirements 
of commerce. 

** Art. 32. — The interior arrangements of a * hospital ' shall be 
made on the best sanitary principles and shall be such that the 
persons and articles in quarantine from different dates may be 
easily kept apart There shall be spacious and convenient 
reception rooms to enable persons from without to visit those in 
quarantine without prejudice to the precautions necessary to 
protect public health. Gratings shall be abolished, as also every- 
thing which might have a prejudicial influence on the moral well- 
being of those in quarantine. 

" Art. 33. — Every * hospital ' must be supplied with good water, 
and in sufficient quantity. A tariff, fixed by the local authority 
and publicly exhibited, shall, with the concurrence of the respective 
^ consuls ' of the port, be revised every [six] months. In this tariflf 
the price of food shall be stated on the lowest scale, and such 
food shall be supplied at convenient hours to the persons in 
quarantine, at their own expense. 

" Art. 34. — A medical officer of the local authority shall, when- 
ever his services are likely to be required, be attached to the 
' hospital,' to visit those in quarantine and to assist in the execution 
of sanitary measures. His attendance shall be free of charge. 

" The sick and others detained in * hospitals ' shall be entided 
to such religious ministration and medical comforts as they may 
require, but the persons employed in administering the same must 
themselves undergo quarantine. Their services will be paid for 
by the sick whom they may attend. 

"Art. 35. — The local authority shall, in every case, destroy by 
fire all wearing apparel or bedding recendy used by the dead or 
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those stricken with any * disease.' Other * infected * articles shall 
be subjected to the most thorough process of purification. 

"Art. 36. — All letters and despatches shall be forwarded to 
persons in * hospital * without delay. Letters and despatches from 
persons in * hospital ' shall be purified in such manner as the local 
authority may direct, provided that the writing be not obliterated ; 
and shall be forwarded without delay. 

" Art. 37. — The High Contracting Parties agree not to impose 
directly or indirectly on the shipping, passengers, crew or goods 
of the respective states other quarantine charges than the dues 
and charges specified in these Articles. 

" Art. 38. — The High Contracting Parties engage themselves 
to guard rigidly against any * infected ' * centre * and to place the 
same in quarantine. 

"Art. 39. — Articles 2, 3, 9, 21, 24, 25 and 27 respectively 
shall not apply to the vessels of war of the High Contracting 
Parties. 

" Art. 40. — The present Regulations shall be in force and 
vigour for [five] years. If [six] months before the expiration of 
that term none of the High Contracting Parties shall have, by an 
official declaration, announced an intention of withdrawing from 
them, the Regulations shall remain in force during another [year], 
and so on fi-om [year to year] until repealed. 

" [It is obvious that the * centres ' cannot be defined, until it is 
known what states may think fit to become parties to 
these rules.]" 

In conclusion, Sir Sherston Baker moved : 

" That the proposed International Rules of Quarantine, now 
submitted by me to the Conference, be referred to a 
Committee, to be appointed by the Executive Council, 
with instructions to report to the next Annual Conference." 

This was seconded by Mr. Washington Lyon, of London. 

Professor Kovalevsky, of Moscow, strongly supported the views 
expressed in the paper and denounced the system of placing a 
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whole state under quarantine. At present physicians had great 
difficulty in making known the appearance of such a disease as 
the plague, because the notoriety of the occurrence of a case in 
one district might almost stop the commerce of the whole 
country. Thus, when Dr. Botkin had ventured to declare that a 
case of plague had appeared in St Petersburg, the Russian news- 
papers attacked him for his want of patriotism in making a 
declaration which might seriously injure the trade of the empire. 
The centres should, of course, be defined with sufficient accuracy, 
and they should be reduced to the smallest limits, so as to interfere 
as little as possible with trade. This point was almost a vital one 
to every state covering an extensive area. Per contra^ the rules 
for ensuring the existence of disease being made known could 
hardly be too stringent He was glad to see in England so much 
interest in a subject of such importance to Russia. 
The resolution was passed. 

Weights and Measures* 

The next paper read was one upon " A Uniform Standard of 
Weights and Measures,'* by Mr. J. H. Chatterton, of London : 

" In dealing with the subject of international weights and 
measures, I propose to confine my remarks to weight only, and 
I St, to the recent action taken by the National Association of 
British and Irish Millers, of which I have the honour to be 
secretary, and the consequences that have resulted therefrom ; 
2ndly, I shall briefly state the course that has been proposed to 
be followed out by that association ; and 3rdly, the probable effect 
that its action (necessarily confined, in the first place, to the corn 
trade) will have upon commerce and agriculture throughout the 
world. 

" As the existing law in Great Britain and Ireland has already 
been, within the last eight months, modified at the instance of the 
association in question, it may be as well to state the reasons that 
induced us to exert our influence. 

♦ CLpost, p. 252. 
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" The association was formed as recently as February, 1878, 
for the protection and promotion of the interests of the miUing 
trade. 

" Before that time there had been no bond of union between 
millers, and their acquaintance with each other had been limited 
to casual meetings at various local markets and an occasional 
greeting on the London com exchange. 

" No sooner, however, was there a really national conference 
held, than it was discovered that the members could not make 
themselves intelligible to each other : each district appeared to 
carry on its business in a manner peculiar to the locality ; some 
members spoke of loads, others of quarters, bushels, sacks or bags. 
Some used terms of capacity or measure, when they really meant 
weight, and those weights varied in almost every county. In 
fact there were nearly twenty-eight diflferent modes of buying and 
selling corn, besides a variety of ways of disposing of flour, meal 
and other products of manufacture. 

" With a view to remedy the inconveniences under which the 
trade laboured, I was instructed by the council to collect informa- 
tion and report generally any course of action that might 
suggest itself. 

" Want of time prevented anything being done, until, on the 
6th of September, I found that an act, intituled * The Weights 
and Measures Act, 1878,' had received the royal assent on the 
1 2 th of the previous month. 

** For some, time previously the law officers of the crown had 
been engaged in a desultory manner in codifying the statute law, 
repealing old statutes and parts of old statutes and consolidating 
the existing laws on various parts of the subject into separate and 
single acts. In this manner, and with but little attention on the 
part of the public, after a few minutes of after-midnight conversa- 
tion in the House of Commons, reported in half-a-dozen lines in 
the Times newspaper, was passed an act that was intended by its 
framers to be simply an exposition of the law as it stood. But it 
really was much more than that, for by sweeping away the 
accretions of common law that had gathered round the old 
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Statutes, it became virtually a new law, that would and did come 
into force on the ist of January in the present year. 

" Not being acquainted with the old laws, or with the intention 
of the framers of the new act, I at once thought that the greater 
part of the work proposed by our association to be done was 
already accomplished, and that it would clearly be illegal to use 
terms of capacity and yet sell by weight : in other words, that the 
* quarter ' of a variety of numbers of pounds and the ^ bushel ' of 
equally diverse weights could no longer be used as commercial 
terms in any bargain, sale or dealing. 

"Under the 19th section of the act it appeared that any 
multiple of an imperial weight or measure, or any part thereof, 
could be used, and, judging that it would be needful for our trade 
to agree to some standard by which business could be carried on 
after the ax:t came into operation, I at once wrote to the 
milling journals, called our coimcil together and, with their 
consent, commenced an agitation by writing to all the leading 
newspapers. One passage in one of my letters I will read to you, 
as being the key-note to the movement : 

" * As we can no longer sell by the ' weighted quarter,' we 
must agree amongst ourselves what multiple of a 
pound shall, on and after the ist January next, be 
adopted.' 

" And further on : 

"*Our friends at Liverpool have long since adopted the 
decimal system by using 100 lbs. as their 'multiple or 
part thereof,* and, if, under the act, the term 'cental' 
may be legally used, we have but to ascertain what their 
experience has been, and we shall have the best possible 
evidence to guide us to a decision.' 

" On the ist of October the millers attending the Liverpool 
market were called together, and a branch of our association 
formed. Their first and immediate act was to pass a resolu- 
tion to buy and sell all grain, flour and meal by the 100 lbs. only: 

** The writer subsequently had an interview with the Liverpool 



Digitized by 



Googk 



( I90 ) 

Com Trade Association, when he found that, although the cental 
of IOC lbs. had been in use in Liverpool for twenty years, yet its 
use had been restricted to the sale of wheat only. Arrangements 
were at once made, and on the 8th of October a large and 
unanimous meeting of corn merchants and millers on the Liver- 
. pool market, presided over by Mr. Alderman Hadley, of London, 
resolved: 'That all grain be bought and sold by standard 
of ICO lbs.' 

" Verbatim reports of that meeting were at once printed and 
forwarded to all the leading newspapers, chambers of agri- 
culture, farmers' clubs and chambers of commerce and to 
those members of parliament who were thought to be interested 
in the question. 

" The millers of Sheffield led the way by at once affiliating their 
association to the National and calling a meeting of the trade in 
their district In this way twenty different public meetings were 
held in various parts of the country, acting in unison with our 
association, and at all of them resolutions were passed in favour 
of selling by weight only, and by the cental of loo lbs. 

" On the 4th of November a large meeting was held on the 
London com exchange, and, notwithstanding a vigorous opposi- 
tion on the part of those interested in buying by weight and 
selling by measure, the cental was again carried. 

" The day after the London meeting, I attended a meeting of 
the Central Chamber of Agriculture and addressed it on the 
subject, when a committee was appointed to confer with our 
council and form a deputation to the Board of Trade, to ask 
under the 8th section of the act for a new denomination of weight 
for ICO lbs. 

" Under the auspices of the Central Chamber of Agriculture 
and our association, forty more public meetings were held, and 
on the 9th of December a joint deputation waited on the 
President of the Board of Trade, and on the 4th of February, Her 
Majesty the Queen in Council was pleased to approve of the 
'cental or new hundredweight,* as a new denomination of 
standard. 
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" It was hoped that, as a result of our movement, the whole 
market customs of the country would have been brought into 
unison, but, unfortunately, ' to allay misapprehension and remove 
doubts,' it was officially intimated that nothing would l?e illegal 
under the new act that was not illegal before. This was pretty 
generally interpreted to mean that the new act changed nothing, 
and not only, under the clause allowing any one to sell by any 
multiple of a pound, were many new standards set up, but the 
opponents of uniformity boastingly pointed out that we had 
added one new weight to the country and had made confusion 
worse confounded. 

" Yet, whilst at the present moment, so far as the com trade 
is concerned, we are rather worse oflf than before, the ripple of 
our movement has spread far and wide, and the fruits of our 
exertions promise to return to us in a very few months from 
the most distant parts of the earth. 

"On the 5th of last March, at the annual meeting of the 
Associated Chambers of Commerce, held at the Westminster 
Palace Hotel, after a long debate it was resolved : 

" * That the various systems of weights and measures in use 
in the United Kingdom are unsatisfactory, and that Her Majesty's 
Government be requested to introduce a bill for the improvement 
of the same. 

" * That, whatever scale of weights and measures be adopted, it 
is, in the opinion of this association, desirable that they should 
be on the decimal system.' 

" In the United States, the various accounts of the pubhc 
meetings in this country have been more or less fully reprinted 
in their journals and very favourably commented upon* The 
question of adopting the cental as the standard weight by which 
all grain shall be sold in the different markets has been fully 
brought before the boards of trade and produce exchanges at the 
principal shipping ports, and also at the chief towns in the 
interior, and I am informed that, with one exception, all have 
reported in favour of adopting the cental 
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' From New York I have received the following letters : 

•• *New York Produce Exchange, 
•• * New York, July 3rd, 1879. 

Sir, — Your favour of June 2 ist has been received, and in 
to I would say that the vote relative to the adoption 
il system by the Exchange was taken by ballot, and not 
meeting, and therefore no speeches were made on the 

Various preliminary meetings were held, at which 
. free expression of views, which were almost uniformly 

to the proposed cliange, but of these no minutes 

)oard of managers have designated October the ist, 
e day when the new system shall come into operation 
iich time we hope every interest affected will have so 
lat no injury will result to any. 

lall send you whatever we may print on the subject 
>e pleased to receive your active co-operation in this 
to simplify and verify all transactions in flour, meal 

" * Very respectfully yours, 
(Signed) " * Asa Stevens, 
" * Chairman of the Committee on Trade/ 

*• * New York Produce Exchange, 
** *New York, July 12th, 1879. 

In the month of December last the board of managers 
iiange, believing that the time was favourable for the 
' the cental system throughout our country, entered into 
snce with other commercial associations to ascertain 
ey would co-operate with this exchange in a move- 
ake all transactions in produce to be exclusively by 
it some early date that should be agreed upon for 
;e. 

•espouses received were so uniformly favourable that 
t of May the question whether they would adopt the 
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system in all their transactions was submitted to the members of 
this exchange and was decided emphatically in the affirmative. 

" * The board of managers have, in accordance with this miited 
action, named October ist, 1879, as a suitable time for such 
change to take effect and have requested their several Trade Com- 
mittees to so arrange that, from that date, all their dealings in grain, 
flour, meal, provisions, lard, tallow, butter, cheese, petroleum, naval 
stores, oils, hay, salt, seed, dried fhiit, live and dressed stock and 
all other articles of produce that are, or may be, dealt in on the 
exchange, with freights and storage thereon, shall be exclusively 
on the basis of weight, the unit of transactions to be the pound 
avoirdupois, and the multiple thereof to be the cental or 100 
pounds avoirdupois. 

"'As this movement is made solely in the interest of trade 
to the end that there may be greater simplicity and uniformity 
in our commercial transactions, we respectfully, but eamestiy, ask 
that you will give the influence of your organization to this much 
needed reform and unite with us in endeavouring to carry it into 
full and effective operation at the time designated. 

" * Please advise us of any action taken by you with reference 
to this matter. 

" ' Very respectfully, 

" * Asa Stevens, 
" * GusTAV Schwab, 
"'A. E. Orr, 
"*A. S. Jewell, 
" ' E. R. Livermore, 

« * Committee on Trade.* 

" Having thus briefly sketched out the history of the matter for 
the past year, I will now endeavour to point out what I consider 
to be the next steps to be taken, and here there appear to me to 
be two courses for us to pursue. 

" I. In the application of the act to Ireland it does not 
appear to be admissible to sell by any multiple of a pound, all 
bargains must be made by one of the weights ascertained by the 

p 2 
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act, that is, by the pound, the stone, the cental, or new hundred- 
weight, the old hundredweight or the ton. A short bill might 
be introduced during the next session of parliament simply to 
repeal two words in the present act, namely * multiple or ' in the 
6th and i8th lines of the 19th section. This would compel the 
advocates of the present system of confusion (who boast that their 
knowledge of the various weights and measures and their ability 
to buy and sell and make a profit out of the ignorance of others is 
their stock in trade) to come forward and prove that no change 
is desirable. 

"Such a bill as I have indicated might pass, when the com 
trade would have to select between the old hundredweight and 
the new, in which case there is little doubt but that the choice 
would fall upon the cental, as being the least deviation from the 
most generally adopted weights. 

" I have an extensive correspondence with all parts of the 
country, and I am assured that, if uniformity were only made 
compulsory, all opposition would at once vanish; on the other 
hand, the more scientific and theoretical members of our legislature 
might press for an immediate and fiill discussion of our weights 
and measures, which could not but be productive of good. 

" The 2nd course that appears open to us is connected with a 
recent resolution of the House of Commons on the 8th July, 
which was : 

" * That it is desirable that those fimctions of the Executive 
Government which especially relate to Commerce and 
Agriculture should be administered by a distinct depart- 
ment under the direction of a principal Secretary of 
State, who should be a member of the Cabinet.' 

" I am certain that, with a natural anxiety to make the new 
department useful, the new minister would at once, on proper 
representations being made to him, take up the question of 
weights and measures. 

" Sooner or later there is no doubt whatever that something 
must be done. 
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" For the present the act has this peculiarity about it> that it 
cannot be acted upon ; for I am advised on good authority that, 
if it were, the whole business of the country would come to an 
immediate standstill. Not a railway waggon could move, not a 
single weigh-bridge could be crossed, not a grain of com could 
pass the various weighing-machines, for all these triumphs of 
modem engineering skill are balanced by illegal weights liable 
to seizure by any petty local authority. 

" I am afraid I have tried the patience of those gentlemen here 
present who are more particularly interested in the international 
aspect of this question, to which I will now direct your attention. 

"As most of you are doubtless aware, in spite of all the 
difficulties under which we labour in Great Britain, we are already 
in full legal possession of what is considered to be the most 
perfect system of weights and measures in the world, which many 
of the gentlemen here present would perhaps gladly see in use ; 
but, unfortunately for scientific continental theories, the metric 
system, which has been permissively legalized for fifteen years 
in this country, is a plant that, under our more popular mode of 
governing ourselves, does not thrive at all. It has been taught at 
our schools, it has been lauded to the skies by those who think 
they manage such things much better in France, but still, with 
our insular dogged obstinacy, we refuse the to us seemingly 
barbarous phraseology of millier, quintal, myriogram, kilogram, 
hectogram, decagram, gram, decigram, centigram, milligram, and 
prefer our pound, stone, hundredweight and ton. 

" Before considering any alteration in our own English system 
of weights, it would be well to assure ourselves of this one fact, 
that there is no disposition whatever on the part of the English 
nation to alter her present currency. The pound sterling will 
ever remain the standard by which our internal as well as foreign 
trade will be carried on, and, although a decimal coinage would 
doubtless be convenient for large transactions, yet we must not hide 
from ourselves the fact that, for one wholesale transaction, there 
are at least a hundred and in many cases thousands of retail 
dealings. And it is in these small transactions of daily life that 
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the decimal system utterly fails, I am informed, in those countries 
where a decimal system of coinage exists in conjunction with the 
metric system of weights. 

" Mr. Isaac Gregory, of Blackpool, a gentleman who has for 
many years studied this subject, says : * The true decimal cha- 
racter of the French system is much more limited to theory 
and to paper calculations than used in practical life. Weight 
quotations in shops are never made (in retail trade) in the 
kilogram in France, Switzerland, Italy, Greece, Germany, 
Algeria, nor in any state in South America using the metric 
system. The kilogram is not used; it is too large a unit 
for the wants of the industrial classes. It is a quasi dead and 
useless unit of weight for the wants of the mass of the people in 
most countries, if not in every country, using the metric system. 
The detni'kilOy or pound, always takes, in shop quotations, the 
place of the kilogram as a unit But the demi-kilo (livre or 
pound) and its 500 grams have no arithmetical sequence. We 
cannot place a decimal point between pounds and grams. Thus 
one pound two hundred and thirty-five grams cannot be written 
as 1 .235 pounds, nor so calculated. Hence the French so-called 
decimal metric system practically ceases to be decimal or com- 
putable at its most vital point in practical life, namely in food 
purchases. It is, in fine, the worst system ever devised for the 
use of the industrial classes of any country in reckoning the value 
and supply of all the common wants of daily life, namely those 
relating to butcher's meat and general provisions. This is the 
condemnatory verdict of the able and energetic ex-Finance 
Minister of France and eminent manufacturer of Rouen, M. 
Pouyer-Quertier, after seventy-five years* experience and trial of 
the metric system in France among the common people : * The 
people's share in the metric system, namely, the calculation of 
their wages and the supply of their every day wants in provisions, 
makes the French retail use of the metric system useless and 
hateful to them. The French common multiplication table goes 
to nine times nine, yet a workman bu3ring more than one livre or 
metric pound of meat at current prices is expected, according to 
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the retail metric decimal system, to multiply three figtxres by two 
figures and mentally fix the decimal point/ M. Pouyer-Quertier 
adds — ^what no English statesman could or would add — that fines 
and penalties are the only remedy to force the metric system 
upon those who daily avoid and refuse it, and who openly disobey 
the law.' 

"To simpUfy our system, in addition to the cental of loo lbs. 
so graciously conceded to us by Lord Sandon, the President of 
the Board of Trade, the Chamber of Commerce of Hull made a 
distinct proposition that for the future our stone should consist of 
ten pounds, our hundredweight of loo lbs., and our ton of 2000 lbs. 

" This proposition has met, I may say, with universal appro- 
bation, and these are possibly the standards that will be adopted. 

" To complete this admirable system and make it uniform with 
the continental metric system Mr. Gregory suggests that our 
English pound should be increased in weight jV> ^^ about li 
ounces, which would make it exactly half a kilogram, 
or, 2 lbs. English = i kilo. 
I ton English = 1000 kilos. 

" This last proposition is one that will require, I apprhend, the 
most careful consideration throughout the whole of the United 
Kingdom, the colonies and America and may not be carried out 
in our generation. 

** I have now, gentlemen, sketched out very imperfectly the 
present state of one portion of the subject, namely, weight, and 
the hopes that some of us in England entertain of making the 
transacting of our increasing commerce with foreign nations more 
easy of accomplishment, and I trust that you will, at this meeting, 
consider that the National Association of British and Irish Millers 
have made a step in the right direction by the exertions they have 
put forth to promote a universal decimal system by the legalization 
of the cental or new hundredweight." 

Mr. Chatterton moved : 

"That the paper read by me and the consideration of the 
subject of International Weights and Measures be referred to 
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a Conunittee, to consist of the following gentlemen, with 
power to add to their number : Mr. Alderman Hadley 
(chainnan), Professor Leone Levi and Mr. J. Hepburn, of 
London, the Hon. S. £. Ruggles, of New York, and 
myself." 

Professor Leone Levi, F.S. A., of London, seconded the motion. 

Mr, Ruggles, who had officially represented the Government 
of the United States at the International Statistical Congress held 
at the Hague in 1869, mentioned that he endeavoured upon the 
occasion of that congress to ascertain the comparative cereal 
production ot the United States and the states of Europe. As 
the outcome of information conveyed to him in a large number 
of consular reports, he found that Europe annually produced 
4,500,000,000, the United States 1,450,000,000 bushels of cereals. 
The Congress had eventually agreed upon the Winchester 
bushel, as the common measure to be used in dealings in those 
products. He himself was, however, convinced that it was 
desirable to adopt a standard of weight, and not of capacity, 
and for that reason he was in favour of the cental. 

Professor Leone Levi expressed himself as adverse to the 
cental, as being irreconcilable with any existing system of weights 
or measures. A great number of states having adopted the 
metric system, he thought that England should follow their 
example, which it easily could do by increasing its lb. avoirdupois 
by one-tenth. 

The resolution was then put to the meeting and passed. 

The International Tribunals of Egypt and Consular Jurisdiction. 

The following paper, headed " The International Tribunals of 
Egypt," by the Hon. John Scott, Judge of the Court of Appeal at 
Alexandria, was presented to the Conference by Mr. Washington 
Lyon, of London : 

"The probationary period for which these courts were esta- 
blished ends on the ist of February, 1881. They exist by virtue 
of conventions made with each of the powers who possess extra- 
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territorial privileges in Egypt, and all those conventions are 
subject to revision at the date I have mentioned. It is expedient, 
therefore, to consider and to settle well beforehand what changes 
experience has proved to be necessary, in order that no abrupt 
cessation of judicial work may occur at the beginning of 1881. 

'^ I may add that the Association which I have the honour of 
addressing is peculiarly fitted for the settlement of these necessary 
changes. One of the main objects of the society is the introduc- 
tion of a system of private international law, to be adopted by all 
civilized nations. Such a system is now actually applied on a 
small scale in Egypt, where seventeen different nationalities settle 
their differences according to the provisions of the same civil and 
commercial code. Under the old system each of these nations 
had its own law and procedure. In questions of bills of 
exchange, partnerships, bankruptcy, mortgage, execution and 
siuretyship inextricable complications nsed to arise, whilst, to 
further complicate matters, the defendant not only had a right to 
his owcL forum in Egypt, but he had also the right of appeal to his 
own country. In short, the system presented the same kind of 
difficulties on a small scale as this society is attempting to remove 
in the civil and commercial relations of the various states of 
Europe. Thus the judicial reforms in Egypt offer a valuable 
example to our society. 

" I need not describe in detail the composition of the Egyptian 
courts. It has already been made known to the Association, in 
a valuable paper written by Mr. Freeland last year. I need only 
recall a few main facts. The old consular jurisdictions, by their 
delays and discordant systems, had become intolerable. The 
seven Great Powers formed an international commission to con- 
sider the whole question of judicial reform in Egypt, and, afler 
many meetings, discussions and reports, the present system was 
devised as the best solution of the difficulty. The French and 
Italian systems were taken as the basis of the law to be applied. 
The Court of Appeal was formed of seven members nominated 
by the seven Great Powers, together with four Egyptians. The 
Courts of First Instance were formed by fourteen judges from the 
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Great Powers, ten from the smaller states of Europe aaid ten from 
Egypty distributed in three judicial centries, Alexandria, Cairo 
and Mansourah. The quorum necessary for an appeal case is 
eighty that is, five Europeans and three natives. The quorum 
necessary for a case in first instance is five, that is, three Europeans 
and two natives, to whom are added, in commercial cases, two 
mercantile assessors. There is, in addition, a Small Cause Court, 
which is presided over by one of the European judges, where the 
jurisdiction is at present limited, excepting in certain special cases, 
to claims under 20/. 

" The courts have, at present, no penal jurisdiction, excepting 
in matters of simple police and crimes or misdemeanours com- 
mitted by or against the magistrates or their officials. The civil 
jurisdiction is limited to questions where the parties are of different 
nationalities. 

" Many obstacles to success were foreseen by the critics of the 
new system, before it came into operation. The Mohammedan 
law, it was said, would clash with the new codes in cases where 
a native wks a party. The consuls, jealous defenders of their 
privileges, would be in constant antagonism with this new rival 
power. It was even said that the integrity of the judiciary 
would not be able to withstand the insidious influence of Egyptian 
backsheesh, 

**A11 these difficulties, I am glad to say, only existed in the 
minds of the opponents of the system. Experience has proved 
Mussulman law quite reconcilable with the European codes, and 
no complaint has ever been made that it has not been duly con- 
sidered where the nature of the case required its application. 
Conflicts with the consuls have never occurred. The few cases of 
doubt as to which jurisdiction ought to apply have always been 
amicably settled. As regards the prophesied corruption, I am 
not aware of a single case where the European judges have had 
even the opportunity of proving their virtue. It is one of the 
greatest proofs of the respect paid to the judiciary that not a 
single bribe has even been offered. 

" But this is not sufficient to establish the right of the new courts 
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to a permanent existence in the country, unless I show a satisfactory 
amount of work done. I am glad to say that in this respect the 
courts can produce figures that would rival the records of any of 
the courts in England. The Court of Appeal, for instance, has 
heard argued, and decided with written reasons, four hundred 
cases in the last eight months. The tribunal of Alexandria has 
heard thirteen hundred cases ; the tribunal of Cairo has displayed 
similar industry, and at the tribunal of Mansourah alone have the 
judges had an easy time, whilst the court of summary justice at 
each of the judicial centres and a supplementary one at Port 
Said are invariably crowded. I think, therefore, I shall not be 
accused of undue partiality for my own institution, if I say that 
the International Tribunals of Eg3rpt have proved a right to 
permanent existence by real success during their period of 
probation. 

" The alterations of the system which may be advisable may be 
considered from two points of view, the strictly English and the 
broad international. 

'* England, in consenting to the transfer of her consular jurisdic- 
tion, certainly gave up more than did any other nation. Her 
colony numbers 5,000 ; three-quarters of the trade of the country 
lies with the United Kingdom; the leading commercial houses 
are English ; Englishmen are at the head of many public adminis- 
trations ; and yet the English language is totally excluded from 
the courts, and English law was not in any way considered in the 
formation of the codes which they administer. The majority of the 
cases which come before the courts are of a commercial nature ; 
the EngHsh commercial law is the 'freest and best the world has 
produced ; yet the courts only know a commercial code which was 
compiled in France many years ago, and which is admitted by 
French critics themselves to be open to the charge of over-rigidity. 
It is worth consideration whether Enghsh should not be admitted 
as an alternative to the present judicial languages, French, ItaUan 
and Arabia I also think it would be useful in the interests of the 
English community in Egypt, if the English Government charged 
their nominees in the Egyptian judiciary with the task of the 
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revision of the commercial code, in order that we might be pre- 
pared with our proposals of change at the close of the five years' 
period. The procedure, as well a3 the law, was taken from 
purely foreign sources ; for instance, our systems of examination of 
witnesses and proof of docimients (in short, all our law of evidence) 
have given way to systems in many ways repugnant to the mind of 
an English lawyer. Suggestions for the revision of the code of 
procedure might be usefully made by the same body which 
considers the amendment of the other codes. 

" I will now pass on to the consideration of the general question 
of what changes can be beneficially adopted in the present system, 
which has had a fair trial and may now be safely extended in its 
application. I would propose that the tribunals should have 
cognizance of all disputes, civil or commercial, between all persons 
in Eg)rpt, whether native or foreign, whether of the same or of 
different nationality. The co-existence of national and consular 
courts is most inconvenient, and the reason for it, in civil and 
commercial questions, no longer exists. I do not, however, think 
the fusion of laws and jurisdictions should extend to questions of 
personal status, which I would still leave to the Mohammedan 
courts on the one hand and the consular courts on the other. 
But, while it is easy to propose in general terms the extension of 
jurisdiction, it is by no means easy to devise the machinery by 
which this extension can be carried out in practice. There is not 
in Egypt, as there is in India, an almost inexhaustible supply of 
young civil servants in daily training for years, with the sole 
object of supplying the requirements of the judicial organization^ 
There is no native press or educated native opinion to restrain 
and guide the conduct of the native judges. Venality in Egypt is 
almost respectable, as well as very common. The country, in 
short, is not ready, either morally or intellectually, to establish 
unassisted a system of pure and enlightened justice throughout the 
land. It would, therefore, be no real reform merely to impose 
upon the present local courts and native judges the new code of 
law and procedure. Such a measure would only hide the evil 
by a kind of veneer and so postpone, as Turkey has so often 



Digitized by 



(google 



( 203 > 

postponed, the day of real reform. On the other hand, we cannot 
treat Eg3rpt as a conquered country, alwa3rs to be governed and 
administrated by foreigners. The true aim should be the gradual 
education of Egypt up to the point where she can govern herself 
and administer her own justice and all her own affairs. It would 
be a departure from this object, if a fresh supply of foreign judges 
were imported from Europe to discharge the new judicial duties 
which would be created by the extension of the present jurisdic- 
tion. There are two very practical objections to such an 
importation. In the first place, Egypt cannot afford it The 
salaries required would make the appointment of more than a 
very few impossible in the present state of Egyptian finance. In 
the second place, such men are not to be found in sufficient 
number. At the present judicial centres French and Italian 
suffice as the judicial languages, but the proposed extension of 
jurisdiction would at once make Arabic more indispensable than 
either, and a knowledge of Mohammedan law and local usage 
would be equally necessary. Moreover, to any one who knows an 
ordinary Arab town in Egypt, the proposal of resident European 
judges, spread all over the country, is not a practical one. Yet real 
localization is required. Cheap justice is wanted throughout the 
country. Th.Q fellah ought to be able to establish his legal rights 
to liis land and his water as easily as the pacha^ and he is equally 
entitled to the limitation of his taxes to the import he is legally 
bound to pay. But, however just the law may be, and however 
wise and impartial the judge, the fellah will profit little, until 
justice is reaUy brought within his reach. Distance of the court, 
in fact, implies a denial of justice. I am, however, able to 
propose a plan which localizes justice without either perpetuating 
the foreign judiciary in the country or leaving uncontrolled the 
native judges. There are in actual existence and in working 
order a large number of local tribunals, where a kind of justice is 
administered between natives by native judges. A Supreme 
Court sits at Cairo, and four Appeal Courts at Cairo, Tantah, 
Benesoulf and Girgeh. Sixteen Tribunals of First Instance and 
thirty-one District Courts are distributed throughout the country. 
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I would take these courts as a basis of the new organization. If 
they were under strict supervision, if the judges were better paid 
and promptly dismissed on proof of any improper condu<^ or 
incompetency, if the new codes were substituted for the old law, 
if a law school were established at Cairo for the legal training of 
the coming generation, and, finally, if a cheap and speedy appeal 
were provided to a Circuit Court, delegated from the present 
International Tribunals, in substitution of the local appeal courts 
I have mentioned, I believe a practical system of justice would 
gradually grow up throughout the country, and a national insdta- 
tion be created of far greater value to Egypt than any exotic 
organization requiring the perpetual presence of a large number of 
foreign judges. What is really wanted in the country is cheap, 
speedy and honest justice. The questions that ordinarily arise 
are not of a complicated nature. The legal difficulties that occur 
in an old and civilized country like England are not known there. 
The land tenure is very simple. The contracts are not of 
an intricate character. The facts in dispute are not generally 
very involved. Natives of common sense — ^and the natural 
quickness of the Eg3rptian is well known — could do the work, and 
it is rather a higher standard of morality than of ability that must 
be established. This standard, I beUeve, would be lapidly 
attained, if the whole of the native judiciary were submitted to the 
disciple of the International Court of Appeal, and every instance 
of departure from duty swiftly and sternly punished. I may here 
mention that already a higher sense of equity and of the sacredness 
of private rights has 'Been spread throughout the country by the 
influence of the new courts. So eager are the natives to avail 
themselves of their advantages that it has become a conmion 
custom amongst natives in cases of contracts of any importance to 
insert a foreigner as one of the parties, in order to come under the 
new jurisdiction. 

'^ In order to carry out this plan in its fulness, it will be 
necessary to increase the number of the present judicial centres 
by the establishment of an additional International Tribunal at 
Siout, so as to bring Upper Egypt into the circuit system. But I 
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do not think this extension will necesssgily require a fresh supply 
of judges from Europe. Certain desirable changes of system would 
set at liberty sufficient judicial strength. The reduction of the 
quorum of judges now required for the hearing of cases from eight 
to at least six in appeal and from five to three in first instance 
would at once set at liberty the required number of judges. Too 
many judges sitting together does not conduce to good work. It 
only decreases the sense of responsibility of each judge. This 
reform would, therefore, not only effect an economy of judicial 
power, but would often produce a better decision. I would also 
further simplify the S3rstem by the abolition of the present division 
of each tribunal into two sections, one civil, the other commercial, 
and allow the judges of each chamber to apply the civil and 
commercial codes according to the circumstances of each case. 
There may be reason for this division in France and Italy— -whose 
systems Egypt has somewhat slavishly followed — where the 
commercial court is an exceptional tribunal with merchant judges 
and a lawyer as president only. But in Egypt the same judges, 
whether they are sitting in the civil or commercial division, 
administer one law and one procedure. The only distinction is 
that two assessors sit with the five judges on the commercial side. 
Yet, if parties lay their case in the wrong division, they are 
non-suited, and an error in the selection cannot be rectified by a 
consent to accept the wrong jurisdiction. I would also abolish 
the obligatory attendances of assessors in all commercial cases, 
leaving it within the discretion of the parties, or the court, to 
summon assessors, when the case required the aid of commercial 
knowledge and experience. Another salutary change in favour of 
simplicity would be the withdrawal of ih& parquet from all inter- 
vention in civil matters. The real and only use of ihit procureur- 
gbnkral and his deputies, who are numerous, is to act as public 
prosecutor in general matters and to assist the Minbtry of Justice 
on the administrative side of the judicial system. But in the 
hearing of civil causes the advocates who plead the case and the 
judges who hear it furnish a sufficient guarantee for a sound 
decision without the introduction of any third person, whose long 
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speeches cause delay and so prejudice the interests of justice. It 
would be well also to make it within the discretion of the judges 
to decide questions stance tmante^ without the invariable necessity 
of eight days' delay for the consideration of the case and the 
preparation of a written judgment The procedure in undefended 
cases also requires modification. They can at present be tried 
twice over both in first instance and in appeal 

*' More work would also be got through, if a partial re- 
distribution of the judicial body were effected. The Tribunal at 
Cairo is not at present overworked. The Tribunal at Mansourah 
has not enough work to fully occupy the time of the judges. The 
Tribunal of Alexandria alone is much pressed, and a special and 
temporary cause may be assigned for this pressure. All claims 
made by foreigners in Egypt against the Government previously 
to the establishment of the International Courts were referred by 
agreement at the time of the formation of the new tribunals to 
certain High Commissions and Special Chambers of the Tribunal 
of Alexandria and the Court of Appeal. The proper work, there- 
fore, of the Tribunal, and still more of the Court of Appeal, which 
alone hears the ' Commission ' cases and sits in appeal in the 
' Special Chamber ' cases, is hindered by this task, which is still 
far from its complete accomplishment. But this class of arrears 
will be cleared off before i88t, and the judicial strength of the 
tribunals will be entirely applicable to their ordinary work. It 
will be time to consider the advisability of an increase in the 
number of the judiciary, when it is settled, on the one hand, what 
fiuther permanent duties are to be cast upon the judges, and, on 
the other, what simplification of system can be carried out 

" I may also briefly mention two other reforms which, though 
not absolutely essential, are still highly important 

^' By the present codes, the Government, the Administration 
and the Daifas (or private estates of the vice-regal family) are all 
placed tmder the jurisdiction of the tribunals, and an action at law 
can be instituted against them just as much as against any private 
individual. I think an extension of liability, so as to include the 
natives in this right of action, is advisable. But, before the rule is 
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brought into operation, the execution of sentences given against 
the Government must be ensured. Whilst the execution of 
ordinary judgments has met with no opposition, those directed 
against the Government have encountered great difficulties. This, 
however, was principally due to the present financial confusion, 
and, if the Egyptian debt is equitably arranged (an event of which 
there seems now some hope), so as to be within the true resources 
of the country, unexecuted sentences will cease to imperil the 
prestige of the courts. 

" The necessity of a land registry office and the compulsory 
registration of all contracts concerning land needs no demon- 
stration. There is such an office in Eg5rpt, known as the 
Mekkamehy but its machinery is complicated, and it has become 
so corrupt that it no longer serves the purpose for which it was 
established. The International Courts already serve as an alter- 
native registry office. I would propose the abolition of the 
Mekkameh and the transfer of all the business to a central land 
registry, attached to the Court of Appeal, with branches at each 
of the chief towns of Egypt Such a reform would be a special 
boon to the peasants, who are suffering, much in the same way as 
the ryots of India, from the advantages given to unscrupulous 
money-lenders by the rigidity of the law and from the absence of 
the protection of publicity in money-lending and mortgage trans- 
actions, The absence of receipts, the refusal of accounts, the 
fraudulent increase of the debt by renewal of the bond, these and 
similar practices are said to prevail, and the contest between 
creditor and debtor is so unequal that some protection should be 
extended to the latter, just as it is accorded to infants in England. 

" No judicial reform can be complete which does not provide a 
satisfactory penal code and a simple system of procedure for the 
whole country and its inhabitants. But the problem is a difficult 
one. The appreciation of crime in the East and West differs more 
widely than does the appreciation of civil disputes, and it is 
hardly possible to assimilate the various penal systems. Whilst in 
the Ottoman Empire a commercial code is already in use that 
hardly differs from the French Code de Commerce^ and the civil law 
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applied differs little from the Code Civile the divergencies of the 
penal law are such as to make a radical change in Egypt almost 
impossible, until the country is further advanced in civilization. 
The question is still more complicated by the fact that the English 
nation is a very important factor, and the adoption of the conti- 
nental system of criminal procedure in its fulness would be 
obnoxious to every Englishman concerned. In short, the obstacles 
to complete fusion in penal matters are so great that I cannot 
recommend amalgamation in the more important classes of crimes. 
I would leave such questions to the local and consular tribunals 
respectively, offering, however, to the former the privilege of 
appeal already suggested in civil matters. A certain limited penal 
jurisdiction, however, is necessary to the proper working of the 
tribunals. In addition to that which is already possessed I would 
give the tribunals cognizance of all perjury or forgery which may 
occur in the course of any judicial proceeding, and this exceptional 
jurisdiction should include fraudulent liquidators in bankruptcy, 
and fraudulent bankrupts. As long as such offences and 
offenders go to another forum, the tribunals cannot be a 
complete success." 

Dr. G. A, VAN Hamel, of the Hague, Counsel to the Dutch 
Ministry of War, as a member of the Committee upon Extra- 
territorial Jurisdiction, expressed in the name of Mr. P. J. Bachiene, 
Councillor of State, of the Hague, the Chairman of the Committee, 
the latter gentleman's regret at his inability, through ill-health, to 
attend the meeting and explained that, owing chiefly to the 
serious illness of Dr, J. P. Thompson, of Berlin, the Committee 
was not prepared to submit a formal report to the present 
Conference. 
^* VAN Hamel continued ; 

vertheless, I beg to offer a few remarks upon the subject 

i, not on behalf of the Committee, but upon my own' 

ibility. 

e question of extra-territorial jurisdiction involves both 

i penal jurisdiction. 
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" The actual state of things is as follows. 
' " In civil cases the court and the law are those of the defendant's 
nation. If the defendant is a Japanese (Chinese), the foreign 
plaintiff must enforce his rights before a Japanese (Chinese) judge 
and according to Japanese (Chinese) law. In the converse 
case, the native plaintiff must proceed before the court (in many 
cases, as, for instance, in ihat of Holland, the consular court) of 
the foreigner, where justice is administered according to the 
foreign law. 

" In penal cases the nationality of the delinquent, native or 
' foreigner, determines the court in which his trial will take place, the 
procedure to be observed and the law to be applied. 

"Such are the rules as between China and Japan and the 
European and American States which have treaties with them upon 
the subject. As regards the Netherlands, stipulations to the above 
effect were made with Japan by the treaty of Yeddo, of the i8th of 
August, 1858, and with China by the treaty of Tientsin, of the 6th 
of October, 1863. 

** It is notorious that the question of the revision of the treaties 
is in Japan a question of the day, and that in that country public 
opinion for several years has urged the native government to 
obtain from the foreign powers two cardinal modifications of the 
treaties : dr, the right to impose a protective tariff, and d, the 
abolition of the extra-territorial jurisdiction. The latter, in which 
national honour and dignity are most concerned, is understood 
in this sense, that in civil cases, when a foreigner living in Japan 
(China) is defendant, the case will be judged by a Japanese (Chinese) 
judge, according to the law of that country ; while, as regards penal 
Cases, every c^ender against the law in Japan (China) will be 
punished according to Japanese (Chinese) law and by judges of 
that country. 

" Now, the diplomatic bodies of those countries wish to see their 
endeavours sustained by a vote of this Association, and under these 
circumstances a resolution of the Association should be very 
carefully considered, and particular care must be taken that this 
essentially practical question be not decided upon purely 

Q 2 
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theoretical grounds. The extra-territorial jurisdiction was stipu- 
lated for in the treaties as a matter of practical necessity, and as a 
matter of practical necessity it should always be treated, 

" From this point of view I conceive that, before extra-territorial 
jurisdiction can be abolished, four conditions should be fulfilled. 

*• I. The laws of China and Japan should be modified so as to 
be brought into conformity with the principles that are received 
in the different western countries. 

" 2. There should be security that the laws, when so modified, 
will not afterwards, when the extra-territorial jinisdiction is 
abolished, be revoked or altered in a reactionary sense. 

" 3. The modified laws should be introduced in the whole 
country, and the whole country should be opened to foreign trade. 

" 4. The administration of justice should be committed to courts 
that are independent, impartial and composed of scientific jurists. 

" I. The laws. In this respect Japan seems to be in a better 
position than China ; yet even the former country is still far from 
the point at which it must ultimately arrive. 

" a. Civil law. It has been alleged that the Code Civil 
NafoUon has been introduced in Japan, but I am obliged to say 
that this has been categorically denied by trustworthy persons 
resident in Japan, with whom I have spoken. They do not 
dispute that there may exist a translation of that code in the 
native tongue, but they suppose that the translation lies among 
the archives of the Japanese government, at any rate, they assert 
that it has not been proclaimed or promulgated as law. They 
assert also that in many cases the Japanese civil courts, in their 
judgments, apply different laws, French, English, American &c. 
&c., according to the opportunity afforded by one law or another 
of deciding in favour of the Japanese defendant. 

" Therefore, it should be required, in the first place, that the 
Japanese government declare positively and in such a manner 
that no doubt could be possible, what is the civil law of thq 
country legally established. The European and American 
ambassadors or consuls might report upon this subject 

" Moreover, Japan and China ought to possess, with a general 
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civil law, good /statute laws concerning bills of exchange and 
other parts of commercial law. I am not aware what laws at 
present exist in those countries upon these subjects. 

'' b. Penal law. In ' penal law ' I include both the criminal law 
and criminal procedure, and I am especially mindful of the new 
penal code of Japan that was introduced in 187 1, and of which 
a summary was pubUshed by Mr. Joseph H. Longford, of H.B.M.'s 
legation. * As apiece of scientific legislation/ says that author, 
^ the new code cannot rank high.' But that need not be required, 
when the punishments are not cruel, and there are no injustices 
that lead to a different application of what ought to be the same 
for everybody. As to the first point, the Japanese law seems to 
be tolerable ; but as to the second, it must be observed that the 
degree of punishment is according to the rank of the offender, 
and that the high-placed {Samurai) are less severely punished 
than the conunon people. 

** Of more importance is the criminal procedure. That seems 
to be in Japan unsatisfactory in the highest degree. * It consists 
merely of a series of examinations of the accused and the wit- 
nesses, at which the public are not allowed to be present, and 
during which the accused is not permitted to have tiie assistance 
either of experts or of his friends. ... In fact, there is no trial 
whatever, merely an investigation of the case by a magisterial 
officer, repeated by the court of the Km^ when the offence charged 
is of a serious nature.' (The Japan Mail of 2nd November, 1877). 

" There seems to be considerable doubt whether torture is 
still resorted to, or not; but it is bad enough that this doubt 
should exist The fact seems to be that torture is not formally 
abolished, and that the necessity or propriety of its application is 
left entirely to the discretion of the judges or, as others assert, to 
the special permission of the Minister of Justice in every case. 
It is generaUy believed that the Satsimia insurgents were tortured 
in 1877. Now, extra-territoriaUty cannot be abolished, before this 
doubt, too, has disappeared. 

*' 2. Security against reaction. Substantial security can only 
be given by the loyalty of the Japanese and Chinese: governments 
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and, indeed, by a long experience 'of that loyalty. If extra-terri- 
toriality should be abolished, it. ought to be expressed in the 
treaties that the concession would be withdrawn immediately upon 
even the smallest alteration of the laws in a reactionary sense. 

"3. The necessity of having the whole country opened to 
foreign trade. In this matter China is much more liberal than 
Japan, which still keeps the greater part of its territory closed 
against every one but natives. Now, for the abolition of extra- 
territoriality, it is necessary that after the reform of the laws the 
spirit of reform and the influence of western ideas should be 
maintained, so that the new principles of legislation and juris- 
prudence may make their way into the pubHc mind and leaven the 
public opinion of the whole country. So long as a great portion 
of the Japanese people are kept from all intercourse with the West, 
it is impossible to feel certain that the new institutions would be 
durable and grow along with the development of the nation* 

^'4. The administration of justice. This is, without any doubt, 
the main point of the question. Without the impartiality and the 
scientific training of judges the best laws are useless. 

'' Now, upon this point nothing but experience can avail. 

" As I have already mentioned, I have been told by several persons 
who know Japan, and it appears by a report of the Dutch consul 
at Yokohama, that the Japanese judges very often are not im- 
partial at all, that before all things they try to pronounce in 
favour of the natives ; and my authorities added that the Japanese 
judges frequently want even that degree of acumen which is a 
necessary condition of legal competency. 

'' Without asserting anything upon this subject myself^ I wish 
to refer to the Japan Mail of nth July, 1877, mentioning the 
constitution of the new courts--^local and superior — ^and observing: 
' Many years must elapse, before the working of these new-fangled 
institutions can be adequately tested; but every friend of this 
country and every believer in progress must heartily wish them 
success.' 

" As the question of extra-territoriality does not formally, affect 
the sovereignty of the two Asiatic governments, inasmuch, as the 
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extra-territorial jurisdiction is a concession stipulated by legal 
treaties, it may be said that the abolition of the extra-territoria! 
clause is but a question of time, and that, if wished by the Chinese 
and Japanese governments, the abolition will some day be a fact — 
some day, but not for many years. 

" An advance in this direction should be furthered, not checked. 
But to decide when the time for abolition has arrived is a question 
of practical policy. 

" Meanwhile the Association must continue to watch the 
question and to collect, more particularly, practical information. 

" I beg in conclusion to move : — 

" That the existing Committee upon Extra-territorial Jurisdic- 
tion be continued and be requested to collect information 
and to report to the next Conference." 

The motion was seconded by Mr. H. W. Freeland, late M.P. 
for Chichester, who urged the necessity of consular jurisdiction 
being maintained in countries where jurisprudence, legal procedure 
and everything connected with the administration of justice stood 
so much in need of reform as, for instance, in China. 

Mr. Hyde Clarke, of London, excepted that the Capitulations 
were only a continuation and extension by Suleiman II., the 
conqueror of Constantinople, of the privilege^ granted by the 
Byzantine Emperors to the Venetians and Genoese. They were 
not, therefore, a confession of incapacity by those who granted 
them, but an institution having its prigin in comity and con- 
venience. The same was the case with those in China and had 
been with the merchants of the Steelyard in England, referred to 
in the interesting paper read by Mr. Walford. Monopolies once 
granted were, of course, apt to become inconvenient In the 
East, he thought — ^and he spoke from experience — the abuses of 
the Capitulations more than counteracted their utility. The good 
qualities of Mussulman law were almost always misappreciated by 
Europeans. In Turkey those who profited by the Capitulations 
were oftentimes persons who ought in strictness to be Turkish 
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subjects, e,g., the great-grandsons of Englishmen. It was a well- 
known Turkish proverb that * Every thief has his consul' The 
system had been detrimental, not only to the natives, but to the 
English, in Turkey and, he did not doubt, would in the long run 
prove so in the far East. 

M. Clunet addressed the meeting in the same sense as 
Mr. Freeland, at the same time contending that in Japan 
civilization and enlightenment had so much of actuaUty that the 
experiment of mixed tribunals of Japanese and Europeans, the 
estabUshment of which the Japanese were striving to obtain, might 
safely be made. 

Sir Travers Twiss pointed out that the question of extra- 
territorial jurisdiction eminently presented a case in which what 
was most defensible in theory might easily be least expedient in 
practice. The choice appeared to lie between three systems, that 
based upon the maxim ^ Actor sequitur forum rdy that of mixed 
tribunals on the lines of those in Egypt and that of a consul-judge 
administering the territorial law, not that of his own country. It 
might well be that the question would require to be treated 
differently in different countries ; for instance, tiiiat a modification 
of the present system which would be acceptable to all parties 
with regard to Japan would be inadmissible in the case of China. 
The main practical difficulty evidently was to find an adequate 
number of competent judges. So far as the Asiatic nations were 
concerned, the opening of the Suez Canal, with its probable results, 
was a factor which must not be lost sight of in a consideration of 
the question. The whole subject was at the present time being 
considered by the Japanese Government, who had specially called 
home their representatives abroad for that purpose, among them 
His Excellency Wooyeno Kagenori, the Minister in London, 
whose interesting address was so striking a feature of the 
Frankfort meeting of the Association. The result of the delibera* 
tions of the Japanese ministers might furnish the Committee with 
valuable matter for consideration 

The motion, upon being put to the vote, was carried. 
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Foreign Judgments. 

Upon this subject a paper was read by Mr. F. T. Piggott, 
of London, intituled " Foreign judgments, more especially with 
reference to assumed jurisdiction over foreigners :" 

"The importance of establishing so abstract a science as 
international law on a basis strictly in accordance with the 
principles of jurisprudence, where it is possible, is manifest 

"Upon a judgment being pronounced by a tribunal invested 
with power by the sovereign authority of a state, there arises 
immediately an obligation of obedience in those who have been 
parties to the action. Fulfilment of the duty thus imposed 
extinguishes the obligation^ non-fulfilment keeps the obligation 
alive. But non-fulfilment of the duty is disobedience to the 
sovereign authority which has imposed it, and the sovereign 
authority having power to impose has power also to enforce. 
With disobedience, therefore, there comes into being a liability to 
evil from the authority disobeyed. 

"This liability to evil has been termed a sanction, and the 
power of enforcing this sanction is resident in the sovereign 
authority which has created the obligation by means of its tribunals. 
We have, therefore, a perfect system: judgment, obligation, 
sanction, enforcement of the sanction — a juridical unit from which 
no part can be taken. 

" But the judgment debtor may seek to avoid the obligation by 
leaving the country where it was pronounced. The sanction, the 
attribute of sovereignty, is incapable of removal. The obligation, 
therefore, is left behind, and the whole system must remain in 
abeyance, until, by re-entering the territory, the subject of it causes 
it again to spring into being. 

" If states had no intercourse one with another, such a simple 
expedient for avoiding the obligation would become a universal 
custom. But there is a daily intercourse, and of necessity there 
are rules by which this intercourse is regulated. .These are the 
rules of courtesy between nations, that is, of international comity. 
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Comity, existing, as it does, by the agreement, and for the mutual 
benefit, of states, must supply a remedy for this evil. The state to 
which the debtor has fled, though possessing no power over his 
person, though the sanction that has been created is not resident 
in its sovereign authority, must be asked to lend the aid of its courts 
to enforce it In return, the position being reversed, the state that 
has been thus assisted will also enforce the sanctions of the other 
state. Now this process of inter-state assistance, being repeated 
between these states, and being resorted to by others, would in 
time become an inter-state or international custom ; and, being a 
custom which is essentially courteous, and being reciprocal, it 
falls under the head of international comity. 

" A new judgment will be pronounced, a new obligation created, 
and with it a new sanction, the power of enforcing which is 
resident in the sovereign authority of the state which has lent its 
assistance. We have, therefore, a new system, but one which from 
its nature is auxiliary to the first The foreign obligation is 
clothed with a sanction standing in the place of the one the foreign 
state is powerless to enforce. Stated in the form of a proposition, 
the conclusion is that states lend their aid mutually to enforce 
each othei^s judgments. 

" There is a legal obligation existing against the debtor in the 
state where the judgment has been pronounced. By reason of the 
debtor's absence from the jurisdiction of its courts, the state is 
unable to enforce the sanction. By virtue of the comity of nations 
a foreign state to which the debtor has gone will clothe the 
obligation deprived of its correlative sanction with another 
sanction auxiliary to it and by so doing will endue it with the 
power it has lost 

" Leaving the theoretical branch of the subject, we must now 
consider the rules that govern the practice of the courts of the state 
whose assistance is invoked. The inquiry is to- be directed to the 
reception of defences, when an action is brought on a foreign 
judgment 

" The theory admitting the existence of the obligation abroad to 
be by the rule of comity a good, cause of action supplies also 
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grounds of defence. The existence of the obligation may be 
negatived, or the performance of it may be excused. But, since 
international comity lies at the foundation of the action, that same 
courtesy requires that the functions of a tribunal of appeal should 
not be exercised. This last principle seems to range all defences 
that may be raised into two classes : those arising on the pro- 
duction of the foreign record and relating to the manner of 
obtaining the judgment, as, for example, the plaintiffs fraud ; and 
those arising on the opening of the record and relating to its 
contents, as, for example, error of the court 

"It would seem strictly in accordance with the rules of juris- 
prudence that the former should be received, the latter rejected ; 
and such, indeed, with perhaps some fine distinctions as to 
apparent and proveable error, appears to be the practice of 
nations. I do not propose, however, to enter in detail into all the 
defences that have been at different times suggested, but to confine 
myself exclusively to that one which refers to the jurisdiction of 
the foreign court 

" The broad rule may be taken to be that the foreign court must 
have jurisdiction over the person against whom the judgment was 
pronounced, and, generally, the courts of one state have no juris- 
diction over the subjects of another state. 

" But there may be circumstances which create such a juris- 
diction ; such as temporary allegiance to, or the making a 
contract in, the foreign state. Again, there may be a submission 
to the tribunal ; express, as in the case of a foreign shareholder 
in a company with a submission in the articles of agreement to a 
particular tribunal ; or implied, as in the case of a shareholder 
without such an agreement 

" Where, however, the court has assumed jurisdiction over a 
non-resident, great difficulties arise ; and it is to these that I 
would specially direct your attention. The form under which 
this defence usually appears is * absence from the foreign court 
and no notice;' and there is perhaps no point in the whole 
subject upon which the pases are less intelligible. Absence from 
the foreign court may be intentional or unintentional, It may be 
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intentional and technically correct, yet, to make this a perfect 
plea, no knowledge of the action is essential. It may be 
unintentional by reason of there having been no personal 
service of process; but this again splits up into two heads. It is 
obviously a good defence in the case of a subject of the foreign 
country ; but the absence may be unintentional, where the 
defendant, not resident within the foreign jurisdiction, has, 
indeed, been served with process, but only according to the 
practice of the foreign court in such cases provided. Further, it 
appears that this service must be technically correct, and that 
knowledge of the action does not affect the validity of the plea. 

" I propose now to enunciate a proposition, the importance of 
which I shall endeavour to make clear. 

"If a judgment is obtained, founded upon a statute passed by a 
foreign state, which, on being considered, is found not to be an un- 
reasonable protection to be afforded by such state to its own subjects 
nor at variance with the principles of natural justice, it should be 
recognized and enforced by the courts of any other state. 

" It will be at once apparent that this proposition refers 
exclusively to statutes resembling in their nature the eleventh 
order of the EngUsh Judicature Acts. 

"I am conscious that the proposition has never yet been 
acted upon, that the courts have most emphatically and many 
times refused to enforce a foreign judgment given under such 
circumstances. The duty to jealously guard the property of their 
fellow-subjects must of necessity underlie the decisions of every 
court; and this very jealousy breeds the supposition that to 
enforce such a judgment would be to open the way to the nefarious 
procuring of judgments against men behind their backs through 
the medium of foreign tribunals. 

" Must this jealousy, then, be carried so far that one tribunal 
cannot believe another tribunal capable of acting well and justly ; 
that one state cannot credit a sister state with sufficient wisdom 
to pass laws just, not only to its own subjects, but to those aliens 
with whom its subjects have intercourse ? I speak before men of 
many nations. Is it indeed impossible to believe that justice, I 
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will not say has been always, but is now, a universal attribute of 
judicial tribunals of civilized communities ? If it is impossible, 
then the whole fabric of laws regulating the communion of states 
must fall. 

" It will be conceded that the statutes to which I have referred 
are absolutely essential for the protection of creditors against 
absent defendants ; it will also be readily understood how difficuU 
it is to deal with men whose answer to a claim cannot be com- 
pelled, and how nearly impossible it is to mete out justice with an 
even hand between such persons and those abiding within thp 
jurisdiction of the state. 

" To compel the creditor to follow his debtor wherever he may 
please to lead him, and to bring his action wherever he may be 
found, would be absurd. That the protection afiforded by the 
state should be very materially in the plaintiffs favour is not 
unreasonable, though it may at first sight appear arbitrary. A 
discretion must, therefore, be vested in the sovereign authorities 
of all states to pass such statutes. The details; in what manner 
the defendant shall be made aware of the action proceeding 
against him, within what period after this citation the plaintiff 
shall be allowed to proceed to judgment, to what extent he 
shall be required to prove his claim, must be lefl to the government 
of the state in the exercise of that discretion. 

" From this there is but a step to a rule of international comity 
that such statutes should be recognized, that, so long as that dis- 
cretion is exercised, not unwisely, nor imreasonably, the courts of 
another country will bow to the authority and jurisdiction which 
is claimed by the foreign government over its subjects, not making 
reciprocity a condition, but expecting a reciprocal recognition of 
its own statutes. This rule supposes also a power existent in all 
courts of judging whether the discretion has been exercised, not 
wisely and reasonably, but not unwisely and unreasonably, and 
further that all courts in their wisdom will not overstep the limits 
of this power. 

** Because the citation is artificial, it is not of necessity unjust ; 
and, once the foreign court has put its artificial process into 
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operation, thereby assuming jurisdiction over the absent defendant, 
we must assume that it h^ required the evidence deemed 
sufficient by the legislature, that the case is one over which the 
legislature has given its courts jurisdiction, and that the evidence 
is at least sufficient to establish such ^primd facie cause of action 
that the plaintiff may justly be allowed to proceed to judgment, if 
the defendant does not appear. 

" But we cannot suppose that any state will wilfully allow such 
statutes to be abused, either by its own subjects or by those of 
another nation. 

" The result of the proposition is that the cases in which the 
jurisdiction over the person cannot be attacked are, primarily, 
those where the foreign court has no need of assuming jurisdic- 
tion, that having been already granted to it by the courts of the 
defendant's country, acting upon the principles of international 
law or of general justice, and, secondarily, thiDse where the foreign 
court has assumed jurisdiction, not necessarily in accordance with 
the principles of international law, but rather with those of general 
justice, which are sufficiently large to admit of a free, yet just, use 
of the discretion vested in the foreign legislature. Finally, the 
proposition is the legitimate consequence of, and ultimate con- 
1 from, the general theory, the logical deduction from which 
the courts of diflferent states by courtesy enforce, each for 
lier, not iex for iex, but/«j for /us" 

Joseph G. Alexander, of London, then moved, seconded 
. John Glover, of Hull, and the Conference resolved : 
iiat Mr. Piggoit's paper be referred to the existing 
Committee upon Foreign Judgments, and that Mr. Piggott 
be appointed Honorary Secretary of the ConMnittee." 

TAe Taking of Evidence for Foreign TrihumUs, 

lor Bernardo Mattiauda, of Rome, read a short paper 
the subject of taking evidence abroad : 
he Association is indebted to Mr. Jencken, its Honorary 
al Secretary, for having brought forward the important 



Digitized by 



Googk 



( 221 ) 

question — suggested to him by a doubt incidentally expressed by 
an eminent English judge — ^whether a person wilfully giving false 
evidence on oath before an ambassador or consul of his own nation 
abroad, such evidence being intended to be used in a cause 
pending in a court at home, was to be treated as guilty of perjury 
and to be punishable accordingly * 

** I propose shortly to state the reasons which lead me to answer 
this question in the affirmative. 

" In doing so, I shall have to deal with considerations arising 
out of the general canons of law, the usages of civilized nations^ 
existing treaties and the principles of international jurisprudence. 

<*By the general principles of law an agent possesses such 
authority as his principal delegates to him. In taking the 
evidence of witnesses, the foreign representative is acting as the 
agent of the sovereign authority of his nation. An oath taken 
before him should, therefore, be binding and should have the 
same jural consequences as if taken before an ordinary court 
of competent jurisdiction in the territory of that nation. 

**The custom of civilized nations, the better to ensure that 
inviolability of the persons of the representatives of foreign nations 
which has always existed^ has hedged round then: abodes with the 
legal fiction of extra-territoriality. Consequently, evidence taken 
by them at their residence is to be regarded as taken in the 
territory of their nation. 

" But, possibly, a provision to the contrary will be found in a 
treaty. But where treaties — which are the positive law of nations 
— are silent, there the general law speaks ; and so, in this case, the 
rule enunciated above concerning the law of agency should still 
obtain. And the answer will be the same, if, as is sometimes 
done, a distinction be taken between ambassadors and ministers 
plenipotentiary on the one hand and simple consuls on the other. 

" International jurisprudence points in the same direction. It 
will be admitted that the courts of the place where the ambassador, 
consul &c. reside cannot exercise jurisdiction over those persons, 
at any rate, as regards matters relating to their functions, with 

* See ** Report of the Frankfort Conference," pp. 92 et seq. 
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fespect to cases in which they may be presumed to have obeyed 
the orders of their government Wrongs done by and to them in 
their official capacity can only be redressed by diplomatic means, 
the courts of law being unable to entertain questions touching the 
relations of nations to each other or the acts of governments. It 
was upon this ground that the French Court of Cassation decided 
by a decree of the 3 vendtmiaire^ year IX, overruling the judg- 
ment of the magistrate's court for the 4th district of Marseilles, 
dated i frimaire, year VIII., and given against one Dania, vice- 
consul of the Ligurian Republic, in a litigation with one Baldassare 
Grillo, a Genoese subject, relating to certain objects sequestered 
by order of the Government of Genoa, that, the goods being 
required to prove a criminal oflfence committed in the territory 
of Genoa, it was for a Genoese magistrate to deal with the case.* 

" As the result of the foregoing considerations I now proceed to 
state the following propositions : 

"(1.) That evidence taken abroad by the duly authorized 
representative of a nation, and intended to be used in a 

♦ " Whereas by a judgment of the magistrate's court for the fourth district 
of Marseilles, dated the 1st oi frimaire in the year VII., citizen Dania, Vice- 
Consul of the Ligurian Republic, was ordered to restore incontinently to 
citizen Grillo, a Ligurian, the objects mentioned in the report of the judge of 
the 5th district of Marseilles, made on the preceding ist of thermidory and the 
said citizen Dania « was condemned in the costs of the cause and of the 
execution of the judgment, notwithstanding the declaration made by the said 
citizen Dania in person before the said magistrate's court that he had acted 
under the instruction of his Government, that he had only obeyed orders 
emanating from the Ligurian Directory and tribunals, with the approbation and 
consent of the French authorities, that he was awaiting the directions of his 
government with respect to the claim verbally made upon him by the Ligurian 
Grillo, that thus he could not appear in the judicial proceedings taken against 
him, a vice-consul, personally, and that the subject of the claim was not within 
the competency of the magistrate's court ; and whereas the judgment of the 
magistrate's court discloses a usurpation of jurisdiction, a derogation from the 
independence of a foreign nation, a violation of treaties and a disregard for the 
consent of the authorities ; and whereas the objects taken from the Ligurian 
Grillo, as in the said report of the judge of the 5th district of Marseilles 
mentioned, and taken on the same day to the Ligurian consulate were seized 
at the instance of the Ligurian authorities, as likely to establish the proof of an 
offence committed upon Ligtlrian territory, the punishment of which, while 
belonging to the Ligurian magistracy, concerns the whole of society : the 
court quashes and annuls the said judgment." 
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cause pending in his country, has the siame jural value as 

evidence taken by a competent court in that country. 

" (2) That wilful falsehood in giving such evidence under the 

usual sanction is subject to the punishment awarded by 

the criminal law of that country for perjury. 

" 1 have now endeavoured to clear up the doubt expressed by 

the eminent English judge. I say, not only that it is perfectly 

competent to the sovereign authority of a state to delegate its 

power to administer oaths, but that the competency of the person 

to whom it is delegated, to exercise such power, begins as soon as, 

being properly accredited to a foreign state, he is duly recognized 

by that state, without its being in any way necessary that such 

competency should be similarly recognized, inasmuch as the law 

appHcable to the evidence taken by such person will be, not that 

of the foreign state, but that of his nation. Nor — ^apart from the 

question of extra-territoriality — can I allow much weight to the 

objection that crimes are local ; since crimes have relation, not so 

much to territory, as to the law. Without the law there would be 

no crime. If, then, the principal efficient cause of the crime con- 

sists in the violation of the law, by the rules of what law must the 

offender, in the case supposed, be judged, and his punishment 

meted out ? Clearly by the rules of the law which is violated, 

which is obviously the law to be administered by the court having 

cognizance of the cause. 

"I think it is to be regretted that the Prussian Minister of 
Justice should have issued in November, 1876, such orders as are 
alluded to in Mr. Jencken's paper.* 

" More doubt appears to me to attach to the other branch of 
the inquiry, viz., that concerning oaths taken before a commis- 
sioner appointed by a court of justice to examine witnesses 
abroad ; but I am inclined to think that the arguments above 
used, so far as they are applicable, will lead to the same con- 
clusions with reference to these, conclusions which I commend to 
the acceptance of the Conference." 

Upon the motion of Mr. Oliver Smith, seconded by 
• Report of the Frankfort Conference, p. 95. 

R 
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Mr. William Eaker, of London, Signor Mattiauda's paper was 
referred to the Committee on taking Evidence for Foreign 
Tribunals. 

The Slave Trade. 

The order of the day concluded with the reading of a paper 
upon "International Law affecting the Slave Trade,'* by Mr. J. G. 
Alexander, of London : 

" No apology can be needed for brii^ng before the Conference 
of this Association and through it before the public at large the 
important question of the means to be adopted to check the slave 
trade. It is to this subject, which has so long occupied the atten- 
tion of philanthropists, that the jurist and the historian can advert 
with greater satisfaction than, perhaps, to any other, as affording a 
conclusive proof of the ultimate triumph of moral principles over 
the strongest motives of mercenary gain and licentious passion. 
And yet it is true that at the present moment there is still a vast 
work to be done by our generation, if the slav« trade and all its 
horrors are really to become things of the past ; for, whilst the 
West African slave trade has at length been extinguished, and 
whilst every Christian state, except Spain in her colony of Cuba, 
has abolished slavery, this hideous traffic continues with almost 
unmitigated virulence to devastate a large tract of Eastern and 
Central Africa, in order to supply tlie Mahomedan population of 
the Turkish and Persian Empires with household slaves, slave 
wives and eunuchs for their harems. 

"Can the law of nations, which has exercised so widely 
beneficent an influence since the time of Grotius amongst the 
Christian nations, to whom it was then considered solely applic- 
able, and which has now been largely adopted by Mahonaedan 
nations, do anything further to put an end to the nefarious traffic 
in human beings ? This is the practical question I wish to bring 
before this Conference ; and in suggesting an affirmative answer 
it is no small satisfaction to know that I am only advocating a 
measure which, in a former generation, was supported, not only by 
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philanthropists so eminent as Wilberforce, Clarkson and Btfxton, 
but by such distinguished lawyers and statesmen as Lord Brougham, 
Mr. Canning, the Duke of Wellington and Lord Palmerston. The 
measure which I propose is a declaration of all the Christian 
powers, in which they should seek to induce the Mussulman and 
heathen powers likewise to concur, making the slave trade piracy 
under international law. In order to explain the exact meaning 
of this proposition, it will be necessary, first, to state the principles 
of international law applicable tdthis subject; secondly, to trace 
the history of the proposal now brought forward. 

" Slavery itself has always been treated by the law of nations as" 
being a local institution with which, so far as it is part of the 
municipal law of the countries where it exists and in the absence 
of express treaty rights, other nations have no right to interfere. 
An eminent English judge. Lord Stowell, in some celebrated 
judgments, delivered in the Court of Admiralty, with regard to 
captured slavers brought in for adjudication before him, laid down 
very similar principles with regard to the slave trade and held that 
it does not constitute any offence whatever against international 
law* This opinion seems to. have been shared by the Court of 
King's Bench in the case of Madrazo v. WiileSy decided in 1820. 
Some doubt has been thrown upon these cases, as it is difficult 
altogether to reconcile the principle upon which they proceed with 
a previous judgment of the Privy Council, delivered by Sir William 
Grant, in 18 10, in the case of an American slaver captured during 
the war between Great Britain and the United States. Mr. Dana, 
the well known American writer on international law, has, in his 
notes to Wheaton's Elements of International Law, gone far to 
show that there is no real conflict between the decisions of these 
eminent judges; still, it may be observed that there is an 
important difference between the recognition of slavery, strictiy 
limited, as it is, by the law that the slave ceases to be such as soon 
as he reaches the soil of a free country, and the recognition of a 
ri^t, on the part of members of one community, to traffic in the 
persons of members of another community, uncivilized though it 
be, with which the captors are not at war. It would not seem 

R 2 



Digitized by 



Googk 



( 226 ) 

. difficult to show that, according to the principles of natural law, 
he great founders of international law established the 
r science, the slave trade ought to be considered as 

piracy ; but international law has had too much to 
:he customs and usages of mankind and upon the 
listinguished judges and publicists to be regarded as 
irely scientific deduction from acknowledged principles, 
jrefore, assume that the doctrines laid down by Lord 
:h have also received the sanction of the Supreme 
e United States, are true expositions of positive 
[ law. 

all the commercial states of Europe have in turn, 
LSt hundred years, declared the slave trade to be piracy 
a laws; but an important difference exists between 
emational and by municipal {Le, state) law. Piracy 

the law of nations may be defined as the offence of 

violence, committed on or near the sea, from vessels 
lOut the authority of any belligerent state, or beyond 

Pirates are considered as enemies of the human race, 
;he whole world, and may, therefore, without regard to 
ility, or to that of the ships or persons upon whom 
iepredated, be captured by the vessels of any state 
i punished by the courts of the same or any other state 
its municipal law. It is, however, a principle of the 
IS that no one state can, by its own enactment, create 
afence against that law, so as to confer upon itself 
over the subjects of other states. Thus it is not 
in the absence of express treaty rights to that effect, 
sh Parliament to pass a law by which the citizens of 
ies shall be treated as pirates, if found engaged in the 
unless they form part of the crew of a British vessel 
5 amenable to the jurisdiction of our courts. This is 
lOugh the state of which they are citizens has itself 
ilar enactment applicable to its own subjects ; hence, 
eat Britain and the United States have both long ago 

slave trade to be piracy, their only power over each 
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Other's subjects guilty of participation in it is that conferred by the 
Treaty of Washington, signed in 1862. 

" With regard to the history of this subject, the question of the 
prohibition of the slave trade was first brought forward in the 
British Parliament by Mn Pitt, on behalf of his friend Mr. 
Wilberforce, who was at the time laid by with a serious illness, 
in 1788; but success did not crown the labours of the great 
philanthropist till the year 1808, when the ministry of Lord 
Grenville had the honour of passing a bill for the abolition of the 
slave trade. Denmark appears to have been the first power to 
adopt this measure, by a statute of 1792, by which she prohibited 
the trade between her subjects and foreign countries at once and 
the importation of slaves into her own colonies from the year 
1802. The United States declared the foreign slave trade unlaw- 
ful to their own subjects, by acts passed in 1794 and 1800, and 
in the year 1807 passed a law forbidding the impoitation of slaves 
after the ist of January, 1808, the earliest date at which such a 
change was permitted by their constitution. During the remain- 
ing period of the Napoleonic wars, the maritime supremacy of 
Great Britain was used for clearing the Atlantic Ocean of the slave 
trade ; and on the conclusion of treaties with the different 
European powers in 18 14, after the Duke of Wellington's 
victories and the exile of Napoleon to Elba, this country was able 
to obtain large concessions for the purpose of preventing the 
revival of this odious traffic. Thus Guadaloupe was ceded to 
Sweden in exchange for the abolition of the slave trade by that 
country ; Holland obtained the restoration of her conquered 
colonies, except the Cape Colony and Dutch Guiana, on 
condition of extending to them the abolition of the trade ; France 
agreed to the same measure ; and in 18x5 Portugal consented to 
put a stop to the trade at once northward of the equator and to 
abolish it entirely in eight years. By the Treaty of Ghent, between 
Great Britain and the United States, signed in 18 14, the two 
powers engaged to concur in promoting international measures for 
the abolition of the slave trade. By an additional article to the 
Treaty of Vienna, the eight powers there represented pledged 
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themselves, at the instance of Great Britain, to take measures for 
effectually putting a stop to a traffic which they characterized as 
'a scourge which had too long devastated Africa, degraded 
Europe and afflicted humanity.' A similar declaration w&s 
adopted at the Conference of Aix-U-Chapelle in 1818, when a 
memorial, proposing (i) the general concession of a mutual right 
of search and detenticMi for trial, applicable to the merchant vessels 
of all nations who bad prohibited the trade, (2) the solemn 
proscription of the slave trade as piracy under the law of nations, 
was presented by Mr. Clarkson and was supported by Lord 
Castlereagh, the British plenipotentiary. Again, in 1822, at the 
Congress of Verona, the Duke of Wellington strenuously urged 
the adoption of practical measures for the same object, sugge^ed 
by a despatch of Mr. Canning, in which the avowal was made 
that the contraband trade then carried on, mainly under cover of 
the French flag, exceeded in its horrors, and probably in extent, 
that which had existed whilst it was permitted by the laws of all 
civilized states. But jthe steady opposition of the French pleni- 
potentiaries, who declared that their government would declare 
war against Great Britain rather than yield any further concession, 
and the lukewarmness of the other members of the Congress, with 
the exception of the Russian plenipotentiaries, who acted under 
the express instructions of the Emperor Alexander, obliged the Duke 
to rest content with another solemn, but empty, declaration. 

" Foiled in their endeavours at these great European congresses 
to obtain a practical recognition of the principles of justice and 
humanity in relation to the populations of Africa, the successive 
governments of Great Britain, both Tory and Whig, constantly 
persevered in the attempt to effect the abolition of the slave trade 
by more private negotiations. In 1850, when a Committee of the 
House of Commons reported on ih.t subject. Great Britain stood 
a party to twaity-four treaties for the suppression of the slave 
trade ; and Sir R. Phillimore gives a list of about fifty treaties and 
conventions entered into by Great Britain with other states up to 
the year 1862. The treaty with Portugal in 18 15 and that 
entered into with Spain in 1817, by the latter of which Great 
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Britam purchased for ^^400,000 the abolition of the slave trade 
tinder the Spanish Hag, contained provisions by which eaick 
power granted to the other^s regularly commissioned cniisers, 
within certain geographical limits, a right of search over all 
ships sni^ected of being engaged in the traffic ; and similar 
provisions were contained in all the twenty-four treaties in force in 
.1850, €9ccept those with France and the United States. In some 
of these treaties it was provided that vessels captured under their 
provisions should be brought before the tribunals of the country to 
which they belonged; in the remainder it was agreed that they 
should be tried before mixed courts, which were established in 
different ports on the African and American coasts. 

" We have noticed that the treaties with France and the United 
States did not contain the reciprocal right of search which was 
granted by all the odier treaties ; and it has been observed that in 
1822 France strenuously objected to any further concessions on 
this subject than she had already made. With regard to the 
United States, it seemed at one time probable that their legislature 
would heartily co-operate with Great Britain in the noble mission 
undertaken by the latter country. In 181 9 both Houses of the 
British Parliament addressed the Prince Regent, inviting him to 
renewed endeavours to obtain the concurrence of France and liie 
United States in the abolition of the slave trade ; and, as a result 
of this action, an agreement was come to between Great Britain 
and the United States in 182 1, by which joint instructions were 
issued to the cruisers of the two countries ; but the government 
of the latter country expressed its strong repugnance to the plan 
of granting a mutual right of sfearch, owing to the oppressive way 
in which similar rights had previously been exercised by Great 
Britain. The United States' legislature had, in the year 1820^ 
taken the lead in declaring the slave trade to be piracy, so far as 
affected its own subjects; and in 1823, in response to another 
communication from Great Britain on the subject, the House of 
Representatives passed a resolution requesting the President * to 
enter upon and to prosecute, from time to time, such negotiations 
with the several maritime powers of Europe as he may deem 
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expedient, for the effectual abolition of the African slave trade and 
its ultimate denunciation as piracy under the law of nations by the 
consent of the civilized world.' In the following year the British 
Parliament also passed an act declaring the slave trade to be 
piracy, and the British government agreed to a convention carry- 
ing into effect the proposals made by the President of the United 
States in pursuance of the resolution. This convention was, 
unfortunately^ not allowed to pass the United States' Senate 
without alterations which would seriously have impaired its 
efficiency, and in its altered fomi it was, also unfortunately, as I 
caCiUOt but think, rejected in turn by the British Cabinet 

" The vote of the United States' Senate on this occasion was 
unquestionably determined by the influence of that slave power 
to which, according to Dr. Woolsey, the American commentator 
on international law, ' most of our temptations to injustice, and 
most of the influences which blunted the consciences of a large 
part of the nation' were due. Taking advantage of an old 
grievance, that of the scandalously unjust impressment of 
American seamen, during the period of the Napoleonic wars, as 
British subjects, the slave party induced their government constantly 
to resist all proposals admitting a mutual right of search over slave 
ships ; and it is deeply to be lamented that the talents of Webster, 
Wheaton and other American diplomatists were placed at the 
service of a cause which, though plausibly represented as that of 
national independence, was really that of the southern slaveholders. 
Thus, in 1841, when the British government had procured the 
signature of the quintuple treaty between Great Britain, France, 
Austria, Prussia and Russia, conceding a mutual right of search, 
the French Government was induced by the representations of Mr. 
Wheaton, then American Minister at Berlin, and Mr. Cass, who 
filled the similar post at Paris, to refuse to ratify it Previous 
conventions between France and Great Britain, in 1831 and 1833, 
had, however, aheady conferred a limited right of search, though 
not so effective as that proposed in 1841. In 1842 the Ashburton 
Treaty, between Great Britain and the States, established a system 
of joint cruisers intended as a substitute for the right of search; 
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but Great Britain did not then recede from the claim, set up some 
years previously by the Earl of Aberdeen, to visit vessels hoisting 
the American flag, in order to ascertain whether they had any right 
to do so. This alleged right was, however, disavowed in 1858 by 
the Earl of Malmesbury, after taking the opinion of the law officers 
of the Crown, who reported that it could not be sustained ; and 
the protracted controversy on this subject between the two 
countries was at last satisfactorily settled by the Treaty of 
Washington, in 1862, by which the cruisers of each country were 
empowered to visit the merchant vessels of the other, suspected of 
the slave trade, within 200 miles of the African coast, or within 30 
leagues of Cuba, or (by a subsequent extension of the treaty in 
the following year) within 30 leagues of Porto Rico, St Domingo 
or Madagascar. 

" The civil war in the United States, ending as it did in the 
abolition of North American slavery, and the law since passed for 
the gradual abolition of slavery in Brazil have put an end to the 
West African slave trade ; for, although slavery still exists in Cuba, 
it is more than ten years since the last slave cargo is known to 
have been landed in that island. We may, therefore, state the 
general result, with regard to the Christian states of Europe and 
America, to be that they have all abolished, not only the slave trade, 
but slavery (except Spain in Cuba) ; and it is believed tliat all of 
them, except France, have granted, by treaties with Great Britain, 
mutual rights of search, which would eflfectually prevent its being 
resumed. Meanwhile the attention of Europe has been turned to 
the revelations, made by Dr. Livingstone, of the existence of an 
equally atrocious traffic in slaves carried on, as we have already 
seen, between the eastern coast of Africa and the shores of Arabia 
and Persia. In 1870 a Parliamentary Committee reported that no 
less than about 20,000 slaves annually passed through the slave 
market of Zanzibar alone, and that a considerable contraband slave 
trade was also carried on through the Portuguese territory to the 
soi^h of that place. Besides this, there is a large trade through 
the Soudan and across the Red Sea, by which the pilgrims to 
Mecca are supplied with slaves to carry home with them, and 
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Others &nd their way into Ncnthem Egypt and the states of Tunis 
and Morocco. To some extent this slave trade has been checked 
of late years thzou^ the vigorous exertions of the Snhan of 
Zanzibar, who has loyally aided us in endeavotuing to put it down, 
through the operations of Gordon Pasha in the Soudan and by 
means of the mission stations in Central Africa; but diere is 
reason to fear that, considering the very small proportion of daves 
who really reach then: destination, the number of victims annually 
sacrificed to the slave trade itself and to the wars stirred up by the 
Arab slave-^lealers must still be reckoned by hundreds of thousands. 

" One part of this slave trade is distinctly connected with Ae 
want of any rule of international law making slave tiadeis 
amenable to its jurisdiction ; that, namely, which is carried on 
across the Red Sea. Although both Turkey and Egypt have 
professedly abolished the slave trade and declared it piracy, Great 
Britain has not yet succeeded in obtaining from the former power 
a treaty granting the right of search over her vessels, and the 
consequence is that the English cruisers in the Red Sea are unable 
to board any slave dhow which hoists the Turkish flag. This is 
stated by recent official reports to be one of the princip^ obstacles 
in the way of the complete abolition of the slave trade. It was for 
this practical reason, as well as with the desire of establishing for 
ever, on an international basis, the principles now recognized by 
all Christian nations in their individual capacity, that the delegates 
of the Anti-Slavery Society once more submitted to the Congress 
held at Berlin the proposal to render the slave trade piracy by 
international law. It was thought that the presence of Turkey at 
the Congress made the opportunity a peculiarly favourable one for 
obtaining the consent of that power to the enforcement by 
international law of the rule which she had already adopted, 
twenty-one years previously, into her own law. As a matter of 
fact, one of the representatives of that state intimated that they 
would not be likely to raise any objection to the proposal. 

" Incredible as it may appear, on this occasion the only 
objection to the introduction of the proposal at the Congress was 
raised by the successors of those British plenipotentiaries who, 
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at Aix-la-Chapdle and Veiona, had so waxmly supported it So 
completely were the tabks turned that^ whereas in 1822 the Duke 
of Wellington had to encounter the determined opposition of the 
French plenipotentiaries, in 1878 it was the leading French 
plenipotentiary who personally pleaded, but in vain, with one of 
the English representatives that the tZongress should not separate 
without taking some action with regard to the slave trader A 
magnificent opportunity was thus irretrievably lost 

" In the cause of philanthropy it is never lawful to acquiesce in 
failure, however disheartening it may be. One may perhaps hope 
that the movement which the great European powers have failed 
to set on foot may yet be brought about by one of those smaller 
states whose learned subjects have in the past done so much to 
advance the science of international law. \ To their successors, of 
whom so many are members of our Association, I would appeal 
for aid in this matter. Or perhaps some citizen of the United 
States may be induced to bring it before the attention of his fellow- 
countrymen and ask them at last to take some steps to carry out 
the resolution passed by their representatives in 1822, now that 
they have themselves been freed, at so terrible a price, from the 
stain of slavery. Or it may be that even yet the British 
government and people will repent their desertion of the cause 
which they long made so peculiarly their own and will be stirred 
by the dying words of their noble-hearted fellow-countryman who 
laid down his life in the cause of Africa, which they have inscribed 
on his tomb in Westminster Abbey : * All I can add in my 
solitude is : * May heaven's rich blessing come down on every one, 
American, English or Turk, who will help to heal this open sore of 
the world." * Surely it may be permitted to join in the hope ex- 
pressed by the distinguished President of our Conference, in the last 
edition of his well known treatise,t that, * before many more years 
have elapsed, both municipal and international law will be brought 
into harmony with the law of nature, and that to the question 

• Since the above was written a treaty on the subject of the slave trade has 
been concluded between the British Government and the Sultan of Turkey. — 
Ed- t * Phillimore's International Law,' cccxvi. 
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of the abolition both of slavery and the slave trade the emphatic 
language of Grotius may be applicable, * /fumano ^meriplacuit^ ** 

An adjournment took place at 4.30 p.m. 

Friday, 15 August, 1879. 

The session was resumed on Friday, the isth of August, 1879, 
at II A.M. — 

The chair bdng occupied by Sir Travers Twiss, Q.C, 
D.C.L., F.R.S.— 

The minutes of the 4th day of the Conference read and 
adopted — 

Mr. Henry Richard, M.P., expressed in the names of Dr. J. 
P. Thompson, of Berlin, and Professor Sbarbaro, of Naples, 
their regret at being prevented, the former through illness, from 
attending the Conference and, having, as a member of a delegacy 
consisting of himself. Professor Holland, of Oxford, and Signor 
Bernardo Mattiauda, of Rome, presented to the Conference, 
on behalf of the committee formed in Italy to do honour to the 
memory of Albericus Gentilis, a memoir on that publicist by 
Signor Antonio Fiorini, of Leghorn, proposed, and the Con- 
ference unanimously passed, a vote of thanks to the Albericus 
Gentilis Committee and also a resolution of sympathy with 
Dr. Thompson. 

Reduction of Armaments, — Arbitration. 

Mr. Richard then read the foUowing paper on an " International 
Reduction of Armaments : " 

"It may be asked what relation the question of European 
armaments has to the reform and codification of the law of 
nations. The answer is not far to seek. It may, indeed, be 
admitted that the relation is one of contrast rather than of 
affinity. If the object proposed by the labours of this Asso- 
ciation be to bring civilized nations into fuller and more friendly 
connection with each other by assimilating their laws and 
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preparing "them for the adcnowledgment of something like a 
common jurisdiction, account must be taken, not only of the 
influences which help, but also of those which hinder, this most 
desirable consummation. Undoubtedly the most formidable of 
those influences is the state of feeling on the part of the ruling 
powers, which is symbolized by the present armed condition 
of Europe. Laws are silent in the midst of arms. And such a 
state of things as we witness now around us is practically a 
negation of all law. It is the consecration of brute force — ^which 
is the antithesis of law — as the supreme factor in the affairs 
of nations^ There can be no international law, while the nations 
are practically proclaiming to each, other that might makes rights 
that the only law that really avails is the law of the strongest, to 
which all considerations of justice, reason and religion must be 
subordinated. And thus we are conducted to the conclusion 
that there is a very close and vital relation between the aims 
and objects of this society and the question which I venture 
to bring before you. 

" It deserves to be remarked that the science of international 
law — ^if, indeed, we may venture to use the word science in that 
connection — took its rise in the deep sense entertained by the 
distinguished men to whom we are indebted for its origin of the 
manifold and infinite evils of war. On this ground our Italian 
friends claim for Albericus Gentilis, who, even more than Grotius, 
deserves to be called the father and founder of this study, the 
honour of being one of the first promoters of international peace, 
since he was among the first to proclaim that principles of law 
should be applied, in regulating the relations of states, in the 
place of mere physical force. Professor Valdarimi, in his 
valuable pamphlet on Albericus Gentilis, speaking of his work 
Be Jure Bdli^ says : * Instructed by the discords and grave evils 
of many and divers wars, by the injuries they heaped on 
humanity, by the obstacles they placed in the way of civilization 
and the progress of the human family, he invoked perpetual and 
universal peace in these memorable words, which close his 
treatise : * May the good and great God put an end to all war 
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and establish t^e laws afid the sacred compact of peace. Do 
tiiou, O God, bring all war to an end and ghre us perpetual 
peace. " 

'^Grotius also, in explaining his motive for undertaking his 
woik De Jure Belli et Pacis^ says : * I saw in the whole 
Christian world a license of fighting, at which even barbarians 
might blush, wars begun on trifling pretexts or none at all and 
carried on without reverence for any divine or human law, as if a 
declaration of war let loose every crime.' In like manner the 
idea which presided over the formation of this Association was 
a desire to find means for diminishing the frequency, and 
mitigating the barbarity, of war. Those gentlemen in the United 
States with whom the movement originated which led to the 
present organized effort for the reform and codification of the law 
of nations had long been earnestly engaged in the cause of 
international peace and were prompted to this effort by very 
much the same feelings as those described by Grotius as having 
moved him to the preparation of his great work. 

^ It is not easy to give the statistics of European armaments, 
for they change from year to year like the figures in a kaleido- 
scope^ the change being always in the direction of increase. 
The Times, in. an article which appeared two or three years 
ago, stated that ' the disposable force of the German Empire is 
?,8bo^ooo.' *And,' contmues the writer, *the more Germany 
arms, the more does France, the more does Russia. The 
former now commands, under all heads, about a million and 
three-quarters of men ; the latter, three milUons and a third 
Austria, Italy, Denmark^ Holland and Switzerland are arming 
as fast as they can. It is a universal strain on the energy and 
resources of the world. .... A dozen millions af men cannot 
be withdrawn from conunon industry and civil duties and 
engaged in the most costly and destructive of all employments, 
except to the continual loss and hindrance of the people.' Of 
Course, in this estimate the various reserve forces are included. 
But probably we shall not exaggerate, if we say that the number 
of men always under arms at one time ^annot be less than 
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between foiir and five millions. The pecuniary burdens which 
the war system imposes upon the nations may be divided into 
two parts : the interest upon the debts contracted by former wars 
and warlike preparations, and the cost of the present armaments. 
Mr. Dudley Baxter, in his work on national debts, published in 
187 1, calculated that at that time the total indebtedness of 
Europe amounted to nearly 3,000 millions sterling, 88 per cent, 
of which had been required for war and warlike preparations and 
similar unproductive purposes. Since then there has been a 
large increase occasioned by the Franco-German and Russo* 
Turkish wars, which were not included in his calculation. Of 
the cost of European armaments many estimates have been 
made. It is obvious that the mere amount of the naval and 
military budgets of the different nations offers only a very 
partial and inadequate representation of the sacrifices involved. 
A far more serious item than the money extracted from the 
pockets of the people by taxation is the enormous loss sustained 
by the withdrawal of so many millions of able-bodied men in the 
very vigour of their days from all the occupations of productive 
industry. For a soldier produces nothing, but only helps to 
consume the productions of other men. To this must be added 
tiie interest on the prodigious sums sunk in means and munitions of 
war, such as arms, accoutrements, fortifications, ships of war etc., all 
of which are also absolutely unproductive. If we take these three 
items together, it may probably be affirmed with truth that the 
cost in all ways of European armaments cannot be less than 500 
millions sterling per annum. If to this be added the interest and 
cost of management of the debts contracted by wars and warlike 
preparations, it would swell the sum to nearly 650 millions, 
taken annually from the capital and industry of nations to 
support the war system of Europe. 

'*The effect of all this is in every way deplorable and 
disastrous. The resources of all nations, whether derived from 
the gifts of nature or the rewards of industry, instead of being 
devoted to purposes of utility and advantage, to relieve the 
sufferings and to improve the moral and material well-being of 
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the inhabitants, are wasted on the most unproductive and un- 
profitable of all uses. The people are borne down by intolerable 
burdens of taxation and military service, to escape from which 
many are compelled to expatriate themselves, to flee from their 
native land and seek for rest and relief on a foreign soiL 
Others, unable to emigrate, are driven in despair into wild 
and dangerous conspiracies, directed against all authority and 
threatening the foundations of society itself. The massing of 
large bodies of young men in a condition of enforced celibacy in 
barracks and camps, removed from all the restraints of domestic 
life and often exposed to the temptations of great cities, gives 
rise to an amount of vice and immorality which exerts a most 
disastrous influence on the moral and physical health of com- 
munities. Neighbour nations, who by their industry and com- 
merce ought to be mutually helpful and to live in peace and trust 
on each other's borders, are kept in a state of constant jealousy 
and irritation, suspecting each other of hostile designs and 
nourishing towards each other sentiments of anger and animosity, 
for which often there is absolutely no foundation but the 
existence of these menacing armaments. Ambitious and un- 
scrupulous rulers have in their hands an instrument of tremen- 
dous power, which they can wield at will, either in entering on 
foreign wars, in which neither the wishes nor the welfare of the 
people are consulted, or in suppressing the national liberties at 
home. 

" Montesquieu, 130 years ago, called attention to this evil, which 
since his time has developed into far more formidable proportions. 
* A new disease,' he says, * has spread throughout Europe ; it has 
taken hold of princes and led them to maintain an inordinate 
number of troops. It has its paroxysms and becomes, necessarily, 
contagious; for as soon as one state augments its troops, the 
others forthwith augment theirs, so that they gain nothing but a 
common ruin. Each monarch keeps on foot as many armed 
men as he could have, if his people were in danger of being ex- 
terminated, and they call this rivalry of all against all — ^peace. 
Thus Europe is so exhausted that, if private individuals were in 
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the same situation as the Great Powers occupying the most opulent 
countries in the world, they could not live. We are poor with the 
riches and commerce of the whole universe, and very soon, by 
mere dint of having soldiers, we shall have nothing but soldiers 
and become like the Tartars. The consequence of this state of 
things is a constant augmentation of taxes, and — which renders 
remedy impossible — we no longer depend upon our revenue, but 
we make war with our capital.' 

"The evils which Montesquieu foresaw and deprecated are 
coming to pass. More and more Europe is being converted into 
one huge camp, and among the male inhabitants nearly all are 
soldiers. With all the wealth which commerce has created there 
are millions of the people still in abject poverty. And it is also 
true that so prodigious is the expenditure in times of peace on 
preparations for war that, when war comes, we can no longer 
depend upon our revenue, but have to make war with our capital. 

" Is there no remedy for this system of folly and mutual ruin ? 
All men but those who are directly interested in perpetuating it 
deplore and denounce it. But can we do nothing but murmur 
and moan and stand by with folded hands, while we see the 
nations thus driven headlong on a path which cannot but ultimately 
lead to bankruptcy, revolution and anarchy ? A distinguished 
English statesman, the late Sir Robert Peel, pointed out, thirty- 
eight years ago, what ought to be done. * Is not the time,* said 
he, * come, when the powerful countries of Europe should reduce 
those military armaments which they have so sedulously raised ? 
What is the advantage of one power greatly increasing its army 
and navy ? Does it not see that, if it possesses such increase for 
self-protection and defence, the other powers will follow its 
example ? The consequence of this state of things must be that 
no increase of relative strength will accrue to any one power, but 
there must be a universal consumption of the resources of every 
country in military preparation. The true interest of Europe is to 
come to some common accord, so as to enable every country to 
reduce those military armaments which belong to a state of war, 
rather than of peace. I do wish that the councils of every country 
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or, if the councils will not, that the public mind and voice would 
willingly propagate such a doctrine/ 

** Some efforts have been already made in this direction. In the 
year 1851, the year of the first great exhibition in London, Mr. 
Cobden brought forward a motion in the House of Commons 
embodying the idea of mutual disarmament. It was a tentative 
and modest proposal, restricted to the relations of England and 
France, and was expressed in these words: *That an humble 
address be presented to Her Majesty, praying that she will direct 
the Secretary of State for Foreign Affairs to enter into communica- 
tion with the Government of France and endeavour to prevent in 
future the rivalry of warlike preparations in time of peace, which 
has been the avowed policy of the two nations, and to promote, if 
possible, a mutual reduction of armaments.' He was answered by 
Lord Palmerston in a very friendly and complimentary speech, 
who stated again and again that he adopted both the motion and 
speech of his honourable friend, but he objected to going bound 
and fettered into a negotiation. * I do not object,' he added, * to 
the end he desires and' proposes to accomplish, but I think that 
end is more likely to be accelerated by the language of the 
honourable member and the sentiments he and the House have 
expressed than it would by the particular and specific motion he 
has brought before us.' And so, in deference to the wishes of 
Lord Palmerston, the motion was not carried to a division. I have 
great pleasure in adding that on more than one occasion our 
present Prime Minister, Lord Beaconsfield, has urged the same 
idea with his usual force and eloquence. Speaking of England and 
France, in 1859, he said: *Go to the Emperor of France and 
say to him : ' Prove by the diminution of your armaments that 
you are sincerely anxious for the peace of Europe and the world, 
and we will join you in the spirit of reciprocal confidence.' Let 
us terminate this disastrous system of wild expenditure by mutually 
agreeing, with no h)rpocrisy, but in a manner and under circum- 
stances which will admit of no doubt, by the reduction of 
armaments, that peace is really our policy.' 
. -" In 1 86 1 the London Peace Society sent a deputation to Paris 
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with an address to the people of France, which obtained very 
wide publicity through the press in that country^ ' In that address 
was the following passage : — 

" < Why should not we, the people of England and France, unite 
to demand that some means be taken by our two powerful Govern- 
meiits to organize the peace of Europe by establishing a system of 
stipulated arbitration, or some other form of judicial reference by 
which the disputes of nations may be submitted to the adjudication' 
of reason and justice, instead of being left to the irrational s^nd 
brutal arbitrament of the sword? Why should all the great 
civilized and Christian nations be seen for ever standing in an 
attitude of reciprocal distrust, exhausting their means by those 
enormous armaments with which they menace and affront each 
other during peace? Would it not be more consonant with 
reason and religion that they should mutually agree to reduce 
them, so that they may no longer see the immense wealth created 
by the skill and industry of our toiling millions, and the marvellous = 
inventions in science and art which Providence has sent for the 
service of humanity, instead of being consecrated ^o relieve the 
misery and increase the comfort of the people, diverted to' 
purposes of destruction ? ' 

" Probably the words of Mr. Cobden and Mr. Disraeli and the 
address just cited were not without their effect, for the next step 
that was taken in the matter was taken by the late Emperor of the 
French in 1863'. It is not at all necessary here to discuss hi^ 
character or policy. But I thipk we may give him credit for^ 
having been moved on the occasion to which I am about to refer 
by a noble and generous impulse. In the remarkable speech in 
which he first shadowed forth his intentions he said: 'Shall the 
jealous rivalries of the Great Powers unceasingly impede the 
progress of civilization ? Are we still to maintain mutual distrust 
by exaggerated armaments? Must our precious resources be 
indefinitely exhausted in a vain display of our forces ? ' Accord- 
ingly he proposed a Congress of all the European States, with a 
view, among other things, to agree on a reduction of armaments. 
It is known that this proposal for a Congress failed principally 
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through the opposition of England, though, in the opinion of the 
late Lord Derby, * if there was a country in all Europe that had 
least interest in sending a blank refusal to have anything to do 
with the Congress, it was England.' 

" Some years ago one of our honoured colleagues of this Asso- 
ciation, M. AuGUSTE CouvREUR, Member of the Belgian House of 
Representatives, occupied himself very earnestly with the question 
of a mutual reduction of armaments. He had an extensive 
correspondence with influential men in various countries of 
Europe. He came to England and saw several of our dis- 
tinguished politicians, among others Mr. Gladstone, who wrote to 
him a letter full of sympathy with the object If the writer of this 
paper may, without appearance of egotism, venture to make a 
personal allusion, he might refer to the fact that in 1869 he visited 
several of the capitals of Europe — ^including Paris, Brussels, the 
Hague, Berlin, Munich, Vienna and Florence — to piit himself in 
communication with members of different representative assemblies 
with a view to promote some concerted action in their respective 
legislatures in favour of a mutual and simultaneous disarmament 
The first fruit of that journey was a resolution, proposed in the 
Prussian Chamber of Deputies by the distinguished philosopher 
and statesman. Dr. Virchow, and couched in these terms : — 

" * That the Royal Government be requested to use all its 
influence with a view to reduce within the narrowest practicable 
limits the expenses of the military administration of the Northern 
Confederacy, and to seek to bring about by diplomatic negotia- 
tions a general disarmament' 

"After along and animated debate the motion was lost, 
though Dr. Virchow carried with him no fewer than 99 votes. 
Soon after, a motion of similar import was proposed in the 
Chamber of Saxony and carried by a large majority. In the 
English House of Conmions the late Mr. Charles Buxton signified 
his intention to make a proposition of the same nature, but 
ill-health, followed, not long after, by his lamented death, 
frustrated his purpose. In all probability the question would 
have been brought forward in several other European legis- 
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latures, had not the deplorable Franco-German war broken out 
and for a time put a stop to all motions and measures in favour of 
peace. 

" Since then, however, the question has been revived and 
considerably discussed in various quarters. In 1875, a series of 
able letters on the subject, in the Netie Freie Presse of Vienna, 
from the pen of Dr. Adolph Fischhof, attracted a good deal of 
attention. They were reproduced in the journals of various 
countries and were translated into English and published in the 
Herald of Peace, and also in a separate pamphlet; with a valuable 
introduction by our colleague Mr. H. W. Freeland. In Austria 
the subject was very seriously discussed by many members of 
the House of Representatives, and deputy Fux undertook to 
introduce a motion expressing a hope that the Imperial and 
Royal Government would show its disposition in favour of peace, 
so frequently expressed, by using its best endeavours, for the 
sake of the general welfare, to promote the idea of such a 
general, proportionate and simultaneous reduction of armies as 
would not affect the balance of power of the various states* 

" There has been considerable correspondence, also, and prin- 
cipally through the initiative of Dr. Fischhof, with members of 
different European Parliaments as to the expediency of a 
Conference of Representatives to concert measures for bringing 
the question of disarmament simultaneously before the different 
legislatures with which they are connected. But untoward 
political events have interposed obstacles for the moment to 
the realization of these projects. Now, however, that Europe 
is enjoying a lucid interval of peace, it may be hoped that the 
consideration of this subject may be resumed under happier 
auspices. Already, an effort has been made in the German 
Parliament by Herr von Biihler, who moved that Prince Bismarck 
be requested to call a Congress of the Powers with the view 
of bringing about an effective disarmament. Though this 
proposal met with no great success, it may be taken as a 
significant indication of the general feeling of uneasiness and 
discontent which is fermenting in the hearts of nations under 
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the terrible military incubus which weighs so heavily upon 
them. 

" No doubt, the difficulty of finding any plan for the mutual 

reduction of armaments is greatly aggravated since the system has 

been adopted of having, not standing armies, but armed nations. 

But let the reason and conscience of humanity only speak out 

with sufficient emphasis, and means can be and will be found to 

cone with the evil Indeed, the remedy, after all, seems simple 

h. We have only to say to the Governments : * Cease to 

il ; agree among yourselves to build fewer ships and 

ations, to call fewer men out for military discipline and 

istration' — and the work is done. 

wish, it were possible to enlist the earnest sympathies of the 
ers of this Association in all countries in the promotion of 
eat work of international reform. 

approve cordially of all that is done by the Association m 
ice to what, however, I cannot regard as the weightier 
s of the law of nations. Anything that can be effected to 
different countries into accord on matters of copyright and 
s, bills of exchange, general average and questions of that 
a distinct gain, not only in the interests of commerce and 
ion and literature and art, but in the interests also of inter- 
al peace. The more nations are brought into friendly con- 
a with and dependence upon each other by assimilation of 
Lws and community of interest, the more are securities multi- 
br the maintenance of friendly relations. But I hope I shall 
;iven, if I say that I desire for tliis body some share in a larger 
obler work than this, in bringing the great commimities of 
ad, in their organized and collective capacity, to acknowledge 
thority of a common law and to take some steps, at least, 
Is the establishment of a general tribunal before which their 
nces may be adjudicated on principles of reason and justice, 
1 of by an appeal to the bloody arbitrament of the sword. 
e we shall do something to hasten on the time when 
jd and Christian nations shall cease to waste by far the 
proportion of their enormous revenues in inventing and 
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perfecting more and more deadly infernal machines and in training 
millions upon millions of their people to the work of mutual 
slaughter and rapine ; that time, which, if the groans of suffering 
humanity, if the aspirations of the good and wise in all ages, if 
the tendencies of civilization, if the voice of God mean anything, 
will come to pass, * when nation shall no longer lift sword against 
nation, neither shall they learn war any more/ " 

Mr. Freeland laid on the table a copy of his translation of the 
pamphlet by Dr. Fischhof, to which Mr. Richard had alluded, 

Mr. Conrad F. Stollmeyer, of Trinidad, Vice-President of the 
American Universal Peace Union, addressed the Conference as 
follows upon the subject of international arbitration : 

"There is hardly any dispute among civilized nations that 
it would be infinitely better to settle international disagreements 
by arbitration than to have recourse to arms first, to let war 
destroy thousands of human lives and spoil the products of years 
of industry, and only when one of the contending parties is 
prostrate to think about peace and negotiations. 

" This is the old Faustrecht^ which was abolished centuries ago 
by the German Empire, or, to come to modem times, the duel of 
nations. But duelling is by law prohibited to private individuals. 

" Our opponents may call us Utopists and say that it is impossible 
to abolish wars. So said the pro-slavery party to the abolitionists 
in our younger days. The latter were looked upon in the United 
States as madmen, fit only to be lynched and hanged ; but times 
have changed, and so has public opinion, so that the small number 
of still surviving abolitionists are now respected amongst their 
fellow-citizens as heroes of human liberty. This also, I trust, will 
be the case, in time, with the friends of peace, when ironclads will 
be considered useless, and men of science will invent something 
better than monster guns. The time is near,, when electricity will 
become a peace-maker, when one man, sitting quietly under a tent, 
will be able at a distance of five miles to destroy a whole army, 
from the general to the drummer, and when none shall escape to 
tell the tale. 
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" When the late Earl of Dundonald proposed something similar 
to King William the Fourth and to Lord Palmerston, he was told : 
* This is not war, this is wholesale murder/ But what else is war 
than wholesale murder, with a bare chance for some of the 
combatants to escape with life and limbs ? If once every possible 
chance of escape is removed, war will cease, because no sane man 
would go to war, if it were mathematically certain that he would 
lose his life. The hope of escape and promotion, if brother 
officers are shot down, encourages young men to join the armies. 
The late Lord Lyttbn, in his last work, also points to some power, 
which, once under the control of men, would make war impossible 
and standing armies ridiculous. 

" I am, however, as little in favour of wholesale murder with a 
bare chance of escape and promotion, namely war, as I am of 
wholesale murder without such chances, and therefore I hope that 
wars will be obviated by arbitration, as was done at Geneva with 
the Alabama Claims and at Berlin with the Eastern Question. 

" The leading statesmen of the world have declared in favour of 
peace. Prince Bismarck, the man of blood and iron, as he has 
been called, said on a recent occasion to a deputation that he 
hoped never to see war again, and that the Emperor of Germany 
fully concurred in this wish. 

'' The President of the United States said to a deputation of the 
Universal Peace Union, in answer to an address read and 
presented to him by the President of the Union : * The general 
sentiment, which is the foundation of the movement, is one with 
which I am in hearty sympathy ; ' and later he said : * Go on and 
agitate the question ; get the people ready ; and then I will do 
my duty.' Secretary Evans said : * We propose to arbitrate every 
case of difficulty between this government and others that may 
arise during our administration, that cannot be settled by the 
ordinary modes of negotiation ; and we hope your good people will 
sustain us.' 

"The Congress of the United States passed the following 
resolution on the 17th of June, 1874 : 

"*The President of the United States is hereby authorized and 
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requested to negotiate with all civilized powers who may be 
willing to enter into such negotiations, for the establishment of an 
international system whereby matters in dispute between govern- 
ments agreeing thereto may be adjusted by arbitration and, if 
possible, without recourse to war.' 

" Let me here state that the Universal Peace Union, with its 
seventeen branches in the different States of North America, has 
had the subject of public international law prominently before it 
It takes a deep interest in the labours of our Association, which it 
believes tend to bring nations into closer relationship, and 
ultimately to the principle of arbitration to setde national disagree- 
ments ; and this it has requested me, as one of its vice-presidents, 
to communicate to you. 

'* Statesmen never lead or create public opinion. This is and 
must be done by a few men of progress who have faith in 
themselves. Call them enthusiasts, if you like, it matters not 
Ideas are stronger than gunpowder and cs^nnons. They are living 
organisms of the highest order, which work their way through all 
obstacles. You may lynch, bum or hang the man who first conceives 
or expresses them, but you cannot destroy them. Huss and 
Savonarola were burnt, but their ideas lived and propagated. 
Luther, the most courageous of all Germans, defied the power of 
Rome, which at that time dictated its terms to the kings and 
emperors of Europe, and, protected by a kind Providence, could 
neither be boiled nor roasted, and effected the greatest revolution 
in history, the Reformation. Why, then, should we despair of 
seeing arbitration settle national disagreements just as courts of 
justice settle private disputes? Why should we despair of seeing 
standing armies diminished and finally reduced to a police force to 
keep criminals from murdering and pillaging peacefiil men ? 

"When Prince Bliicher rode in 1815 through the streets of 
London, he said : * What a fine city to sack.' Now, I wonder 
whether it is more honourable or more princely to sack a city or 
to rob a house. 

" We must reform public opinion, we must call a spade a spade. 
We must try to do away with the glitter of war, which amuses 
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boys and servant-maids. This, however, will take a long time ; 
but, unless the seed is planted, the tree cannot grow ; and, when 
we consider that it takes many years for an oak to come to 
maturity, we can take patience with the development of public 
opinion upon matters so vast as peace, arbitration and the abolition 
of standing armies." 

A paper on " Treaties of Arbitration between Nations," by Dr. 
Charles Lemonnier, of Geneva, President of the Ligue Inter- 
nationale de la Paix et de la Liberie^ was laid upon the table by the 
secretary. 

Mr. H. J. Atkinson, of Hull, submitted that the questions of 
arbitration and the reduction of armaments belonged to the 
province of social science, and not of international law. For the 
rest, he considered that, if Prince Bliicher ever used the words 
attributed to him by Mr. Stollmeyer — ^which he doubted — that 
only showed that soldiers were required as an international 
police, and that the best way to ensure peace was to be prepared 
for war. This had also been amply demonstrated by still recent 
events in Europe. 

M. Fri^di^ric Passy, of Neuilly, near Paris, Member of the 
Institute of France, contended that both questions were fully 
within the scope of the objects of the Association. International 
arbitration was a subject of international law no less than private 
arbitration was a subject of municipal law. Treaties also were 
matter of international law ; and so was the reduction of arma- 
ments, because treaties were the means by which it would be 
^^e-r\€^(\ Hp trusted that the learned chairman, if he felt any 
her of these propositions, would remember how 
yr was indebted in its inception to the friends of 
d decide in a sense adverse to Mr. Atkinson's 
apprehended, moreover, that the point taken by 
vas excluded by the fact that the Executive Councii 
)th the subjects in question to the programme of 
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The Chair concurring in this view, M. Passy continued. A 
mutual disarmament of the nations was, he was convinced, 
feasible, would brin^ about enormouS^ good and would tend to 
direct the great forces of humanity towards the progress of the 
world, instead of the destruction of life. It was chiefly the 
consent of rulers that was wanted. Rulers too often forgot the 
sufferings of the populations, which followed the most brilliant 
triumphs in the battle-field. It was most frequently the fault of 
the ruler that a people went to war ; that was the case with his 
own country in 1870. Let the peoples draw nearer to one 
another; let the general public opinion once express itself un- 
equivocally, and one congress of nations would accomplish the 
great work. Simultaneously a system of international arbitration 
should be introduced. M. Passy next proceeded to sketch the 
extent to which the principle of arbitration had already asserted 
itself, and finally expressed a hope that the Association, in laying 
those small foundations upon which the edifice that it wished to 
build must rest, would never lose sight of the great ends which its 
original founders had in view. 

Mr. Andrew Dunn, of London, thought that no subject could 
possibly have a greater interest for members of the Association 
than that brought forward by Mr. Richard, because excessive 
armaments were the greatest of all hindrances to the adoption of 
uniform laws. Military display created a love of war among the 
many and thus led to those scenes of violence and bloodshed in 
in the midst of which the voice of law could not be heard. 

Mr. H. W. Freeland, late M.P. for Chichester, supposed 
that Mr. Richard's views were regarded by some as Utopian. 
Himself, being anxious for the substitution of right for might, 
he felt bound to support them, and he would ask the 
Conference to bear in mind that the Utopias of one generation 
often became the realities of the next. A partial remedy 
was at hand even now upon some points. Thus, parliaments 
might oblige their respective governments to give them ample 
information upon their relations with foreign powers. He 
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would make one remark with regard to an error in the education 
of princes. At present a prince was not considered properly 
dressed on state occasions, unless he appeared in military uniform ; 
and, when he visited a foreign country, instead of being invited to 
inspect manufactures and other things calculated to promote the 
welfare of a people, he was entertained with military reviews and 
parades. , 

Professor Leone Levi, F.S.A., of London, observed that 
Mr. Richard's paper presented the other side of the picture 
drawn by the President of the Conference in his opening address. 
Sir Robert Phillimore had shown what would be the effect of 
the reign of law, and Mr. Richard what was the effect of the 
existing reign of force. The learned professor then dwelt upon 
the enormous waste of energy and resources caused by the 
unproductive character of the soldier's occupation, and maintained 
that such waste was wanton and unnecessary. In his opinion, the 
United States, with only a nominal standing army, possessed as 
much influence in the council of nations as England or any other 
country. 

Mr. Henry Richard replied He said that Mr. Atkinson must 
have forgotten that the Association sprang from what was called 
the peace party in America. The cardinal idea of its founders 
had been to mitigate the frequency and barbarity of war. At the 
present time brute force reigned supreme in Europe, and, until 
that force was reduced, there could be no hope of establishing 
uniformity of the laws of nations. The maxim that the best way 
to maintain peace was to be prepared for war he would 
characterize as the greatest absurdity that was ever foisted upon 
a credulous people and as contrary to the experience of mankind. 
It was as reasonable to say that, if you were in fear of fire, you 
should lay in a store of mflammable materials. In the last twenty- 
five years, notwithstanding the immense supposed preparations for 
peace, there had been six of the most disastrous wars of all times. He 
would not enter into party politics, but he would beg leave to submit 
his views, in the shape of three resolutions, to the Conference. 
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Mr. Richard accordingly moved : 

"That this Conference deeply deplores the system of armed 
rivalry which prevails among the states of Europe, which not 
only imposes oppressive burdens of taxation and military 
servitude on the people, but tends to nourish mutual 
suspicion and jealousy between the nations, to perpetuate 
the reign of force in place of the reign of law and to render 
peace insecure and war always imminent. 

" That the Conference approves of efforts made to bring about 
a mutual and simultaneous reduction of armaments and 
recommends its members in all countries to labour to that 
end. 

" That a committee be appointed to consider the expediency of 
addressing a respectful memorial to the various governments 
on this subject, and generally to examine and report on the 
best means of applpng a remedy to mitigate this crying evil." 

These resolutions were seconded by Mr. Andrew Dunn. 

Mr. H. J. Atkinson objected to their being put to the meeting 
without previous debate. 

Sir Charles Farquhar Shand, late Chief Justice of the 
Mauritius, spoke with considerable energy in support of Mr. 
Atkinson's objection. 

A long discussion ensued, in the course of which the Conference 
was addressed by the Hon. J. S. Ropes, of Boston, U.S., Delegate 
of the New York International Code Committee, the Hon. S. B. 
RuGGLES, of New York, and others. 

In the result Mr. Richard declared that he would content 
himself with moving the following resolution : 

**That the paper read by Mr. Richard be referred to a 
committee, with instructions to report on the subject to 
which it relates to the next Conference." 

This, being seconded by Mr. Freeland and put to the vote, 
was unanimously carried. 
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Weights and Measures.'^ 

Mr. Alderman S. C. Hadley, of London, as Chairman of the 
Committee on Weights and Measures, presented the following 
report of that committee : 

"Your Committee, having considered the question of an 
international system of weights and measures, submitted to the 
Conference in Mr. Chatterton's paper, unanimously favours the 
introduction of the cental of loo lbs. in the United States of 
America and the United Kingdom, and, having regard to the 
extended use of the metric system of weights and measures, your 
Committee recommends that the lb. weight be made equal to the 
half kilogram, so that thereby the basis of a decimal system 
uniform in all countries may be established .'' 

It was proposed by Mr. Alderman Hadley, seconded by 
Professor Leone Levi, F.S.A., of London, and resolved by the 
Conference : 

"That the report of the Committee upon Weights and 
Measures be adopted." 

The Dutch East Indies. 

Dr. Henry L. Norman, Member of the Dutch East Indian 
Council, of Batavia, gave an interesting account of the relation of 
the Dutch East Indies to international law. 

An adjournment for luncheon then took place. 

Upon the Conference reassembling the chair was taken by Dr. 
E. E. Wendt, of London. 

Conventions for the Maintenance of Sea-lights, 

Sir Travers Twiss read a paper on "International Con- 
ventions for the Maintenance of Sea-lights : " 

" The title of the present communication may seem at first sight 

♦ Cf. ante, p. 187. 
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to involve an innovation upon the established practice of nations 
under which the members of the European family admit it to be 
a primary duty on the part of each nation to light up its coasts to 
passing vessels, so as to enable them to avoid shipwreck upon 
outlying reefs and shoals, of the vicinity of which they would 
otherwise have no sufficient warning at night. Hardly anything 
is to be found on the subject of this duty in the works of writers 
on public law, and Grotius is content with laying down the prin- 
ciple that it is not contrary to the right of nature and of nations 
that those who take upon themselves the burden of protecting the 
nav^tion of the high seas by lights at night or by sea-marks so 
placed as to give warning by day of rocks and shoals should 
impose an equitable toll upon all who benefit by such aids to 
navigation. But the subject of lighting up the coasts of each 
nation has acquired a general importance of a somewhat unfore- 
seen character since the days of Grotius. The successful application 
of steam-power to ocean navigation, which may be regarded as 
the great maritime discovery of the present century, is the com- 
plement of the invention of the mariner's compass, by which I 
mean, not the discovery of the property of the loadstone, but 
the scientific combination of the magnetic needle with the 
mariner's card and the compass-box. This latter invention may 
be referred with great probability to the latter part of the thirteenth 
century or the beginning of the fourteenth, and it was a necessary 
condition precedent to the perilous voyage of adventure into the 
unknown depths of the Atlantic, which resulted in the discovery 
of a new world by the energy of Christopher Columbus in the 
latter part of the fifteenth century. 

**The application of the loadstone to purposes of navigation 
seems to have been familiar to the Chinese at a very early period, 
so much so that there are writers who contend that the knowledge 
of the mariner's compass was brought to Europe from China by 
Marco Polo. Marco Polo may have brought with him from 
China the knowledge that a mariner's compass* was in use 

* The card of the Chinese compass in use in the last century was divided 
into twenty-four points, whilst that of the European compass has thirty-two. 
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amongst the navigators of the Eastern Seas*, although he does 
not mention the fact in his published narrative; but writers 
of an earlier date than Marco Polo speak of the manner's 
needle being in use amongst the Mediterranean mariners in the 
time of the Crusades. The lighthouse, on the other hand, is 
undoubtedly an invention of the European mind, although in 
a certain sense it is of African origin, for the Pharos of Alex- 
andria, the first light-tower of its kind, was built under the 
direction of Ptolemy, the son of Lagos, the founder of the Greek 
dynasty of Egyptian kings, and from the design of a Greek 
architect, Sosthenes of Cnidus. This light-tower was completed 
in the reign of Ptolemy Philadelphus, about 283 b.c., and its cost 
is said to have amounted to 800 talents, the equivalent of more 
than a quarter of a million of pounds sterling. The light-tower 
itself consisted of several stories, furnished with windows looking 
seawards, and on the floor of the uppermost story a wood fire 
was kept burning during the night, the flame of which sufficed to 
light vessels into the harbour of Alexandria. If the statement of 
the Jewish historian Josephus can be relied upon as trustworthy, 
that the fire of this lighthouse was visible at a distance of about 
thirty-four English miles,* we can hardly resist the conclusion that 
metallic mirrors must have been employed to direct the rays of 
light seawards ; and from what we know of the skill of the Greek 
engineers, who by means of metallic mirrors set fire to the works 
of the Romans when they besieged Syracuse at a later period of 
the same century, there is no great difficulty in supposing that 
metallic mirrors were in use in the Pharos of Alexandria. It is 
not unimportant to bear in mind that, as the Pharos itself gave its 
name to the lighthouses which I shall presently mention as set 
up in Europe by the Romans, so the Greek tongue has supplied 
the distinguishing terms for the parabolic reflector and the 
catoptric system of lights, which were in general use in European 

* The great distance at which charcoal fires are visible at sea in a serene 
atmosphere is well known to mariners who have been accustomed to navigate 
the seas near the Cape de Verd Islands and the Canaries, where the fires of 
the charcoal-burners on the hills may be seen at sea at a distance of twenty-five 
miles. 
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lighthouses in the latter part of the last century, before the 
dioptric system of Augustin Fresnel, the distinguished French 
Academician, superseded them in the more important light-towers. 

" When Julius Caesar laid siege to the city of Alexandria, at that 
time the great entrepbt of trade between Europe and the far East, 
the rapid prosperity of which was the most striking testimony to 
the genius of Alexander the Great, his chief assault was made 
upon the island of Pharos, at that time united by a causeway to 
Alexandria, and against its light-tower, which he captured after 
some difficulty. He has given a brief account of the Pharos in 
his history of the civil war,* and Caesar's countrymen and suc- 
cessors were not slow to appreciate tlie value of such a structure. 
Their works, or traces of them, exist in the present day. The 
pharos which still stands within the precincts of Dover Castle, 
and which, is known by the name of * Caesar's Altar,' is supposed 
to have been built by the Romans some time before 53 A.D., and 
its counterpart, on the opposite side of the Straits, is found at 
Gessoriacum, on the high land above Boulogne, in the tower which 
is known in the present day by the name of *Zd5 Tcur d*Ordre* 
The chief Roman ports, such as Ostia, at the mouth of the Tiber, 
Ravenna, the great militaiy port of the Adriatic, and Brundusium, 
which still continues to be the most convenient port of communi- 
cation between Italy and the Levant, had each its pharos, built 
upon an island adjacent to the mainland. I pass by other famous 
lighthouses of Roman construction, for most of such lighthouses 
were limited in their object, for the best of reasons, that they were 
limited in their means of usefulness, inasmuch as the lighthouse of 
ancient days had no pretension to be anything more than a lighted 
torch, protected from the wind and kept burning on a tower 
sufficiently high for it to be visible to vessels approaching a given 
port at a sufficient distance to warn them of the dangers which 
beset its entrance. 

" The connecting link between the ancient and modem systems 
of lighthouses is to be found in a light-tower of which the 

* C. Julii Caesaris De Bella CiuiU, lib. iii. chap. cxii. It has been cal- 
culated that the Pharos of Alexandria was 550 feet in height 
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structure is as noble of its kind as the Pharos of Alexandria; 
I mean * La Tour de Cordeuan^ which is built upon a ridge of 
rocks running out into the Bay of Biscay on the southern side of 
the entrance of the river Gironde. The tradition is that the site 
of the present light-tower was the sitie of a lighthouse erected by 
Louis le D^bonnaire in the ninth century, which was rebuilt on a 
larger scale by Edward, Prince of Wales, sumamed the Black 
Prince, in 1370, when Guienne was appendant to the English 
crown, and which was again rebuilt in its present magnificent 
dimensions during the reigns of Henri III. and Henri IV. of 
France, after the design of Louis de Foix and at the expense 
of the province of Guienne. The building of this tower, which is 
220 feet in height, was no slight enterprise of itself. Its 
construction, for it consists of three distinct stories of different 
orders of Greek architecture, resting on a circular casemated 
base, occupied a quarter of a century ; and when it was com- 
pleted, the light was supplied by a fire of oak logs kindled on 
a * chauffoir ' at the top of the tower. The use of coals was the 
first improvement introduced. Then came a rude reflector in the 
form of an inverted cone to prevent the dispersion of the rays of 
light It was not, however, until the latter part of the last century 
that the use of oil-lamps and . parabolic reflectors was substituted, 
and at last in 1822 the dioptric system of lenses, invented by 
Augustin Fresnel, who has been already mentioned, was adopted. 
The present system of lights is a combination of catoptric mirrors 
with dioptric lenses, and is termed the catadioptric system. This 
magnificent light-tower, as now fitted up, serves not merely to warn 
vessels of the dangers which beset the entrance of the river 
Gironde, but it serves as a guide to passing vessels bound to 
various ports of the Bay of Biscay or trading between the 
northern ports of Spain and the ports of the North Sea, as its 
light is visible at a distance of ten French leagues. It would thus 
appear that the same country which gave to the mariners of the 
Atlantic and of the North Sea their earliest sea laws — I allude to 
the sea laws of the island of Oleron,* which lies a little to the 
* Pardessus, Lois Maritimes^ torn i., Paris, 1828. 
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north of the entrance of the river Gironde — was the first to rievive, 
for the aid of the same body of mariners, the use of the light-tower 
to assist them at night in their navigation near a most dangerous 
coast. 

" I have ventured to speak of ' Za Tour de Cordouan * as the 
most magnificent of modem light-towers. It is not, however, the 
most wonderful of such structures. It has been said, with what 
justice I am not at present concerned to decide, that the French 
nation has kept the lead of Europe in originating the greatest dis- 
coveries of modern science, whilst the English nation has adopted 
and brought to perfection most of those great discoveries. I have 
already assigned to Guienne the credit of having originated the 
earliest compilation of sea laws, known as the Rolls of Oleron, 
as well as the merit of reviving the idea of a pharos, or lofty 
light-tower, built upon an outlying reef of rocks and illuminating 
far and wide the shoal waters of a dangerous coast. But just as 
England adopted the sea laws of Oleron and gave them cur- 
rency in the British and North Seas,* so she has adopted and 
perfected the system of constructing light-towers on dangerous 
reefs, situated far in advance of the mainland and invisible to the 
eye of the mariner by day equally as by night, being in some 
cases below the high-water surface of the sea. The Eddystone 
lighthouse may be cited as the earliest instance of such a light- 
tower, set up on the Eddystone Rocks, distant about nine miles and 
a half from the Rame Head, on the coast of Cornwall. It is not 
necessary on this occasion to weigh the comparative claims to the 
gratitude of shipowners and merchants of Winstanley, the designer 
of the first light-tower, which was washed away in a storm in 1703 ; 
of Redyard, the constructor of the second light-tower, which was 
destroyed by fire in 1755 ; or of Smeaton, the architect of the 
present light-tower. Each accomplished a great task in his day. 
The work of Smeaton was completed in 1759, ^^^ ^is remarkable 
tower still stands, as far as its structure is concerned, uninjured 
by the ceaseless thrust of the Atlantic surge and apparently in- 
destructible, were it not the fact that the very reef on which it 
* Black Book of the Admiralty, RoUs edition, 1871. 

T 2 
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Stands is made of more perishable materials and has become 
undermined by the action of the waves;* Other light-towers 
deserve to be mentioned which England has constructed at her 
own expense upon reefs far beyond the limits of her territorial 
waters. The dangerous reef known as the Inch Cape or Bell 
Rock, so long a terror to mariners, is more than twelve miles 
distant from the Scotch coast, and the foundations of the light- 
tower which rest on that reef are covered to the depth of sixteen 
feet by the high water of spring tides. The erection of this light- 
house, in 1810, was the great triumph of Mr. Robert Stevenson, 
the engineer of the Northern Lighthouse Board; whilst the 
Skenyvore light-tower, built at a subsequent period, upon a rock 
of compact gneiss, rising abruptly out of the deep waters of the 
Atlantic at the distance of about twelve miles from the extreme 
western part of Argyllshire, is the engineering trophy of Mr. Alan 
Stevenson. The Skerryvore light-tower was completed in 1844, 
in the face of the greatest difficulties, and the design of it was an 
adaptation of Smeaton's Eddystone tower to the peculiar situation 
and circumstances of the Skerryvore rocks.t 

" I have alluded to these remarkable light-towers as evidence of 
the power of modem science to overcome difficulties which to the 
ancients would have been insuperable, and also in illustration of 
the fact that the modem lighthouse is an institution capable in 
certain cases of producing such great international benefit that its 
erection and maintenance may well deserve the co-operative action 
of civilized states. The point to which the attention of the 
governments may with much propriety be directed is to secure 
that sea-lights are maintained in a satisfactory condition and are 
trustworthy. The very essence of the value of sea-lights is that 
they should indicate their purposes with unfailing regularity and 
efficiency, and there is some reason to suppose that in many 

♦ [t is this circumstance which entails necessity of buildingthe a new light- 
house in the immediate neighbourhood of Smeaton's tower. 

The foundation stone of the new Eddystone Lighthouse was laid by the 
Prince of Wales on the following Monday, i8th of August, 1879. — Ed. 

t The Eddystone tower is 68 feet in height; the Bell Rock tower is 117 
feet in height, and the Skeriyvore tower is 138 feet 6 inches high. 



Digitized by 



Googk 



< 259 ) 

parts of the world the lights are not maintamed in a condition 
altogether satisfactory, and a question has suggested itself to 
nautical men, whether an international commission might not be 
vested with some sort of controlling power in regard to inefficient 
lights, so as to be at liberty to call upon the negligent authority 
to put matters right. 

" Allusion has been made to the scanty notices which are found 
in writers, on public law on the subject of lighthouses. Vattel 
is silent on the subject Azuni, who published his first work in 
Italian in 1795, which was re-edited by him in French with 
additions in 1805, and G. F. von Martens, the originator of the 
well-known collection of public treaties, who published a work 
on the law of nations in German in 1796, deal briefly with the 
subject in the same spirit in which Grotius maintained the right 
of the maritime states to require all vessels which anchor on 
their coasts or come within their ports to contribute towards the 
expenses which are necessary to secure the safety of their naviga- 
tion. Accordingly they lay it down that, if fire beacons are kept 
alight on shore or afloat during the night, and buoys are placed 
upon the shoals to indicate the deep and shallow water passages, 
foreign vessels which avail themselves of such aids to navigation 
may be reasonably required to contribute towards their support. 
In practice, however, if a foreign vessel merely passes along the 
coast of a nation without casting anchor within a marine league of 
the shore or entering any of its harbours, it is not subject to the 
payment of any dues for coast lights. This practice may be re- 
garded as grounded on two principles: first, that the right of 
passing peaceably along all portions of the open sea is one of the 
national rights of nations, and, secondly, that the primary object 
of light-towers and sea-marks is to guide vessels into the harbours 
of the neighbouring state, and it is an accidental result that its 
lighthouses should contribute to assist the navigation of vessels 
passing along its coasts. But floating lightships are of compara- 
tively novel institution, and come under different considerations of 
public law, as they are frequently moored and maintained in parts 
of the open sea which are far beyond the limit of a marine league 
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from the nearest coast For instance, England * maintains a l^ht- 
vessel on the Galloper Sand, which is twenty-four miles distant 
from the English shore ; a light-vessel on the Kentish Knock 
Sand, which is twenty miles distant from the Essex coast ; a light- 
vessel on the Vame Sand, which is nearly in mid-channel between 
the English and French coasts and is ten miles distant from the 
English shore ; and a light-vessel on the Seven Stones, which is 
fifteen miles distant from the Land's End ; and England has not 
limited her contribution towards such general aids to navigation 
to this side of the Atlantic, as she lights the Gulf Stream, where it 
issues from the Gulf of Mexico, to all passing vessels by a lightship 
on the Bahama Bank, distant six miles from her coast I allude 
to these British lighthouses and light-vessels more especially from 
having a more accurate knowledge of their details than I possess 
concerning foreign light-vessels ; but it must not be supposed that 
the other nations of Europe lag behind England in such matters, or 
that they do not equally with her recognize the fact that in such 
matters a higher civilization brings with it higher responsibilities, 
and imposes upon each member of the family of nations the duty 
of co-operative action in matters of such general utility. 

" The view which the nations of Europe have adopted in the 
.present century on the subject of the international duty of states 
to light up their sea-coasts to passing vessels has recently been 
placed on record in an European treaty, under which Denmark 
has renounced her long-standing practice of levying tolls upon all 
vessels passing through the Sound and the two Belts. The right 
of Denmark to levy the Sound dues rested upon an immemorial 
prescription, of which the evidence was forthcoming in treaties ot 
a period as early as the fourteenth century. It was a legacy of the 
middle ages, the origin of which is not quite clear,t whether it 
was founded on an asserted right of empire over the narrow 
passages between the North Sea and the Baltic, or was a com- 
pensation for the expense incurred by the lords of the narrow 
straits in securing the safe navigation of the Baltic Sea by keeping 

* Nautical Magazine for April 1878, article "Territorial Waters." 
t Twiss, Law of Nations^ vol. i., § 179, **0b the Right of the Sea;" 
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it clear of pirates and maintaining lights and sea-marks to indicate 
the navigable channels. Be this as it may, the European powers, 
in redeeming the payment of the Sound dues for the future under 
the General Tieaty of Copenhagen of March 15, 1857, have 
placed on record their view of the international duty of the state 
which controls the sea passages into the Baltic, namely, that it is 
bound, not merely to maintain in complete efficiency the existing 
%hthouses and lightships for the service of passing vessels equally 
as of vessels entering or approaching her ports, but to adopt all 
improvements in such aids to navigation and to increase their 
number, if found necessary, Sweden also, by a special treaty 
with Denmark (March 14, 1857), has entered into an engagement 
to maintain all necessary lights on the coast of Sweden and Norway 
which facilitate the entrance into the Kattegat, and Denmark 
has guaranteed the vessels of the signatory powers of the Treaty of 
Copenhagen from any charge op, that account 

" I have confined my remarks hitherto to the nations of Europe, 
but as regards the other quarters, as they are termed, of the 
globe, the question of sea-lights has an equally important interest 
The United States of America, for instance, have entered into a 
special treaty with Denmark (April 11, 1875), under which 
Denmark has undertaken in the same spirit that the passages of 
the Sound and of the two Belts shall be lighted and buoyed as 
heretofore, and that such improvements in them as circumstances 
may require shall be made from tinxe to time without any charges 
to American vessels and their cargoes. Now it deserves remark 
that the United States, which disputed for a short time any pre- 
scriptive right on the part of Denmark as against a state of the 
New World, have claimed from Denmark nothing more than they 
freely give in their turn to all the nations of the world. The 
lighthouses, floating lights, buoy^ and beacons on the whole sea- 
coasts and lake-coasts and on the rivers of the United States have 
been constructed and are maintained by the federal government 
under an annual appropriation made by Congress for these objects. 
Thirty years ago, when Mr. Abbott Lawrence, minister of the 
United States, entered into a correspondence with Lord Palmer- 
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ston on the subject of the great inequality which exists on the 
subject of coast-lights under the respective systems adopted in 
the United States and by Great Britain, it appeared that the 
federal government maintained two hundred and seventy light- 
houses, thirty floating lights and a thousand buoys, besides fixed 
beacons.* Since that time there has been a large increase of 
such aids to navigation, especially on the coasts of the Pacific 
Ocean, all of which are given to the use of the world by the 
United States without tax or charge. This is not an imimportant 
fact in the bearing which it has upon the action of the Asiatic and 
African states, which have recently been admitted into the 
European concert of public law. The state, for instance, which 
connects Europe immediately with Asia has adopted the system of 
charging the expenses of lighting its coasts upon the vessels which 
frequent its ports. Thus the Ottoman Empire has, I believe, 
farmed out its sea-lights to a French company, which levies light- 
light-dues are levied by the Egyptian government on 
dgating the Red Sea. So also with regard to China, 
cle of the Treaty of Tientsin the Chinese government is 
to levy on British shipping certain dues named 
dues,* in return for which they are to light and buoy the 
serve the rivers and harbours and do generally whatever 
scessary to facilitate the navigation of waters open to 
ade. Since 1869, under the administration of the 
customs, which are entirely under the direction of 
officers, the lighting of the Chinese coast has made 
)gress up to the present time, when all the principal 
uiring to be lighted have been fiirnished with sea-lights, 
lem of the first order and constructed upon the most 
I most approved principles of European science. The 
dues, however, is not regulated by any consideration of 
lich the shipping may have made of the lights, but all 
lipping, from whatever direction tliey may have come, 
ime tonnage dues each time a ship enters a given 
coasting vessels, on the other hand, pay them only once 
* Lawrence's Wheaton^ edition of 1863, p. 337, note. 
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in three months. Japan, on the other hand, has adopted the 
example of the United States of America, and makes no charge 
upon foreign vessels for lighting the intricate navigation of 
the surrounding seas. The forieign powers which entered into 
a common tariff convention with Japan, on June 25, 1866, 
being Great Britain, France, the United States of America and 
Holland, introduced into the convention an article to this 
effect : — 

" Article XL — * The government of Japan will provide all the 
ports open to foreign trade with such lights, buoys and 
beacons as may be necessary to render secure the navi^ 
gation of the approaches to the said ports.' 

" In pursuance of this treaty Japan has spent upwards of half a 
million of pounds sterling in fitting out lighthouses and light- 
vessels during the seven years ending in 1875. Her lighthouse 
work has been designed by Messrs. D. and T. Stevenson on the 
recommendation of the English Board of Trade, and it has been 
carried into execution by Mr. Richard Henry Brunton with all. 
the improvements devised by European science. An, unusual 
difficulty has had to be grappled with in Japan, namely, the 
frequency of volcanic disturbances, for which a peculiar con- 
trivance, termed an aseismatic* joint, has been devised to admit of 
a certain amount of horizontal movement taking place in a 
light-tower without affecting the table on which the lighting 
apparatus rests. The success of this arrangement remains to be 
proved, for in the only case of an earthquake which has hitherto 
happened at Segami (my authority is Mr. Brunton, the engineer, 
speaking in 1876) the joint upon which the apparatus was 
intended to work was not in proper order, and the earthquake 
disarranged the lighting apparatus. I mention this fact in 
illustration of the great care which the Japanese government has 
taken to secure the efficiency of their lighthouse system. 

* The word " aseismatic " is derived from the Greek negative particle a and 
the substantive seisma^ a shaking. 
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*' So far indeed the two great civilizied nations of the far East 
have acceded effectively to the established practice of the nations 
of the Western world, as regards the lighting up of their coasts to 
passing vessels. There are other countries, however, with which 
Europe has been brought into maritime contact under a system of 
trade which has grown up since the application of steam to ocean 
navigation, which are not able to light up their coasts on a scale 
commensurate to the necessities of the increased commerce of the 
age, from want of means to meet the expenditure, and there are 
some countries in which no civilized government exists which can 
be called upon to light up certain portions of the sea which form 
part of the immediate highway frequented by the great steam 
vessels which carry mails and passengers between Europe and the 
far East since the opening of the Suez Canal. The successful 
completion of that great work has revolutionized the course of 
maritime communication with the East, which was initiated by the 
enterprise of the Portuguese under Vasco da Gama, and it has not 
merely brought China and Japan nearer, as it were, to Europe, 
but it has rendered the east coast of Africa, which was almost a 
terra incognita except to the slave-dealer, readily accessible to the 
general commerce of Europe. This result, however, would not 
have been accomplished with the rapid success which has attended 
it, had not the merchant been able to invoke the aid of the 
steamship, while the steamship has to thread its way along 
channels unknown in former days to the sailing vessel, and at the 
eastern extremity of the Gulf of Aden has frequently to contend 
with the south-west monsoon, against which no sailing vessel 
could ever hope to make headway. A question arises, how shall 
we provide for the safe navigation of the steamship along coasts 
and amidst islands which are not under the sovereignty of any 
civilized power? This question has been slightly touched upon 
in an article in the Nautical Magazine for April 1878. *The 
canalization of the Isthmus of Suez/ as observed in that article 
'has led to a great revolution in the course of trade between 
Europe and the trans-Isthmian ports of Asia, and the safe naviga- 
tion of the Red Sea and of the Gulf of Aden has become a matter 
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of paramount interest to the commerce of Europe with Persia, 
India^ China and Japan, seeing that upwards of three millions of 
gross tonnage passed through the canal in 1876. This commerce 
is no longer a' monopoly of one or two European states, but it is 
open to the merchants of all Europe and of all Asia. But what 
nation shall light up the common seaway for the aid of mariners 
trading with the East, so as to indicate the dangers which beset 
the entrance of the Gulf of Aden? ' For instance, a light would 
be highly desirable on Cape Guardafui^ at the entrance of the 
Gulf of Aden, and another light on Ras Hafiin^ which is a 
headland a little to the south of the entrance of the same 
gulf, having a sheltered bay both on the north and on the 
south side, and upon which numerous steam-vessels have gone 
ashore,* coming from the southward with the intention of making 
a course to Europe by the Red Sea and the Suez Canal. These 
two points, however, upon which it would be desirable to exhibit 
lights to ships approaching from the eastward or the southward^ 
are on a barbarous coast, whilst the north-east monsoon renders 
it impracticable to maintain a lightship at any moorings oE 
Cape Guardafui. The Somali Arabs are in fact the lords 
of the soil, and the tribal system prevails amongst them^ 
and they do not recognize any suzerain power with which 
Europe can treat on the subject of a light-tower on Cape 



♦ A list, with which I have been favoured by the Committee of Lloyd's, 
shows that daring the last six years ^1873 to 1878) as many as seven large 
vessels of commerce, amongst which were five steamships, have been reported 
as having been wrecked at Cape Guardafui and Ras Hafun :-— 

At Cape Guardafui. 

Singapore (st.)i Hankow to London. 
Kwangchow (st.), Liverpool to Hongkong. 
Cashmere (st), Zanzibar to Aden. 
Royal Family^ Cardiff to Aden. 

At Ras Hafun. 

Tenasserim (st.), Rangoon to London. 
Meikong (st.), Shanghai to Marseilles. 
Tribune, Liverpool to Aden. 
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Guardafiil, where in fact a fort would have to be built and a 
strong garrison of soldiers maintained to protect the tower and 
the light-keepers. Ras Hafiin, on the other hand, can be more 
easily protected from attack, and the tribes of the immediate 
neighbourhood are more friendly to Europeans ; and, if we look 
forward to the opening of trade with the eastern coast of Africa, 
a light on Ras Hafun will be invaluable to vessels coming from 
the south-west, whilst, if it be a sufficiently powerful light, it will 
warn vessels coming from the southward and eastward that they 
must keep a more northerly course to open the Gulf of Aden 
clear of Guardaful At present, after losing sight of the English 
light in the Isle of Perim or of the English light at Aden, as the 
case may be, all the great ocean steamers that have come through 
the Suez Canal, and are bound to some port of the far East have 
to strike across the dark waters of the Arabian Sea, where they 
will see no light-tower, until the English light on Cape Comorin 
or the English lights on the southern end of Ceylon- come in sight ; 
yet all those vessels have to pass either to the north or the south 
of Minicoy, a small island of the Laccadive group, upon which one 
of the Peninsular and Oriental steamers has suffered shipwreck. 
But what nation shall place a light upon Minicoy Island, which is 
invariably passed, according to the season, very close on the north 
or south side by every vessel which is bound from the Red Sea 
either for Ceylon, the Bay of Bengal, the Eastern Archipelago, or 
China or Japan, not to mention Australia ? And what nation 
shall light the jJassage, farther eastward, of Torres Straits and the 
Arafiira Sea, which are dotted with dangers and are traversed 
by English, French, Dutch and German vessels ? There are diffi- 
culties in the way of any single European power undertaking the 
duty. Such an enterprise might be reasonably viewed with some 
jealousy by the other powers, whilst no one power has such a 
preponderating interest in the question as to feel called upon to 
undertake the expense of erecting and maintaining the requisite 
light-towers. For instance, on Minicoy Island, although the light 
need not be of the highest power, the tower must be of consider- 
able height to overtop the cocoa-nut trees which are cultivated on 
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the island* It remains that the great seaway between Europe 
and the far East, where it does not lie within the territorial waters 
of any European power, should be lighted up by a common 
concert between the powers whose subjects have a common 
interest in the navigation. There need be no difficulty in arriving 
at an international concert on such a subject A precedent has 
been established in the Cape Spartel Convention, to which I am 
about to allude, and to which the attention of governments may 
be properly invited, as furnishing a convenient settlement of a 
question at first sight seemingly surrounded with difficulties. 

"To those, if there be any among us, whose memory can 
convey them back to the insecurity of the navigation of the 
Mediterranean Sea off the Barbary coast at the beginning of the 
present century, it will be a subject of pleasing contrast to find 
that the Sultan of Morocco and Fez has welcomed an appeal made 
to him by the European powers in the interest of humanity with a 
view to light up the Afiican coast at the entrance of the Straits of 
Gibraltar to passing vessels. A treaty was signed at Tangiers in 
1865, and ratified in 1867, under which the Sultan of Morocco 
and Fez has ordered the construction at his own expense of a 
lighthouse at Cape Spartel and has made over the entire direction 
and administration of the establishment to the representatives of 
the contracting powers. His Sheriffian majesty has also under- 
taken to provide a military guard for the lighthouse and to 
protect the light-keepers. The contracting parties to this 
convention are Great Britain, France, Austria, Belgium, Spain, the 
United States of America, Italy, the Netherlands, Portugal and 

♦ The island of Minicoy, according to Findlay*s Directory, ** Indian Ocean " 
(2nd edition, 1873), is considered by some to belong to the Laccadive group of 
islands, as it is claimed by the Bebee of Cananore, as the southern islands of 
the archipelago are. According ta Fnllerton, it is dependent on one of the 
rajahs of the Malabar coast, who is. probably the same with the Bebee of 
Cananore, as Cananore or Kananur is near Mount Dilly, on the Malabar 
coast In Petermann's Mittheilungen (Vol. 18, 1872), there is a full descrip- 
tion of the island with its cocoa-nut plantations, by Captain J. P. Basevi, 
with a map, which exhibits a dangerous reef almost co-extensive with the 
island on the north-west. The Peninsular and Oriental Company's steamer 
Columbo was wrecked upon this island in 1862. 
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Sweden on the one part, and the Sultan of Morocco and Fez on the 
other part ; and the. German Empire has recently acceded to the 
convention by a declaratory act, signed at Tangiers in 1878. ' The 
Sultan of Morocco and Fez having at present no navy either of 
war or of commerce, the other contracting powers have agreed to 
pay the expenses necessary for the maintenance and administra- 
tion of the lighthouse by means df an annual contribution, which 
shall be equal in amount for each of them.* It is further 
provided that the delegation to them of the administration of the 
lighthouse shall in no way affect the rights of property and of 
sovereignty of the Sultan, whose flag alone shall be hoisted on 
the tower of the lighthouse.' There is still wanting another 
lighthouse on the ancient Barbary coast of the Mediterranean, to 
secure the safety of the through traffic on this side of the Suez 
Canal. A light is wanted on the islet just to the north of Galita 
Island, off the coast of Tunis. The Sorelle Rocks, to the west- 
ward of the island, would probably be the best situation, as they 
would be more in the direct track of vessels bound from the 
Straits of Gibraltar to Port Said ; but such a light can only be 
established and maintained by an international concert after the 
precedent of the Cape Spartel Convention. There is good reason 
to believe that the territorial authority is favourable to the erection 
of such a light-tower, if the maritime powers can agree amongst 
themselves to defray the expense of its erection and its main- 
tenance. If such a light can be established, the Mediterranean 
highway to the East will be well lighted up.t 

" On the other hand, the Red Sea -is at present insufficiently 
lighted, nor can it be reasonably expected that the Khedive of 

♦ The annual contribution from each power is £60^ under the original 
agreement between the ten powers. The extra contribution of £60 from the 
German Empire wiU be applied to improvements. 

t Since the above passage was written, I have been informed that the 
French and Tunisian governments have concluded an arrangement for the 
erection by those governments of a lighthouse on the island of Galita. A 
lighthouse has already been erected at Cape Bon by the Bey of Tunis, to 
which England has supplied a lantern and the lighting apparatus, and towards 
the maintenance of which certain dues are charged upon all vessels entering 
the Tunisian ports. 
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Egypt should light it up adequately to secure the safety of vessels 
which are beyond his territorial jurisdiction. There are four 
lights at present in the upper part of the Red Sea;* but, after 
leaving the Daedalus Shoal light, nothing is visible until thfe 
English light on the island of Perim, at the southern extremity of 
the Red Sea, comes into sight ; yet, after quitting the parallel of 
Jeddah, the shores of the Red Sea are fringed with reefs, which 
run out some distance seawards on each side, leaving a com- 
paratively narrow channel southward of igi^ N. Three, or 
even four, lights are needed for the safety of this navigation, 
but they must' be maintained by all commercial nations using 
this route. If such lights can be established, we shall have got 
clear of common dangers, until we reach the North Indian Sea, 
where the monsoons determine the normal route of vessels. I 
have already alluded to the desirability of an international con- 
cert to maintain a light-tower on Minicoy Island. If this can be 
arranged, England, as having the greatest interest in the question, 
may lend a further helping hand to the security of this part of the 
common highway by erecting a lighthouse either on Abdul Keri, 
an outlying island westward of the island of Socotra, or else on 
the east end of Socotra itself, which would probably be the most 
useful position for a light-tower, seeing that steamers arriving 
from the eastward would have no difficulty in taking the route 
north of Socotra, leading into the Gulf of Aden, whilst steamers 
leaving the Gulf of Aden and going eastward frequently take 
that route as a matter of fact and then make their course to 
Minicoy Island.t England is probably the power to which the 
other maritime nations might look to take the initiative in a scheme 
for constructing and maintaining such a lighthouse by an. inter- 
national concert Two conditions, however, might reasonably be 

♦ The lanterns and lighting apparatus for three of the Red Sea lights have 
been supplied by England, and dues are collected in respect of Ushruffa, 
Daedalus and other lights. A scheme for supplying further lights on the Red 
Sea is under the joint consideration of the French and British governments. 

t This is very nearly the same route which has been followed by sailing 
vessels ever since the discovery of the monsoon winds by Hippalus, in the reign 
of the emperor Claudius. 
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required on the part of other nations, as proper to be inserted in 
an international convention for such purposes : (i) that England 
should disclaim all intention to fortify the island of Minicoy, 
excepting so far as may be necessary for the security of the light- 
tower and the safety of the l^ht-keepers ; (2) that the con- 
tracting powers should engage themselves, each so far as it is 
concerned, to respect the neutrality of the island and of the light- 
house; and for both these provisions we have precedents in 
existing international arrangements. 

** In favour of the first provision there is a precedent to be found 
in an arrangement concluded between Great Britain and the 
United States of America in 1850, by Mr. Abbott Lawrence on 
the part of the United States, and by Lord Palmerston on the 
part of Great Britain, when Great Britain ceded to the United 
States a portion of the Horseshoe Reef, near the outlet of Lake 
Erie, for the purpose of the United States erecting a lighthouse 
for the advantage of all vessels navigating the lakes, whilst the 
government of the United States undertook to erect such a light- 
house and to maintain a light thereon, and that no fortification 
should be erected on the said reef In favour of the second 
provision a precedent is at hand in the Cape Spartel Convention, 
already cited, in the third article of which the signatory powers 
engage themselves, * each so far as it is concerned, to respect the 
neutrality of the lighthouse and to continue the payment of the 
contributions destined for its maintenance even in the event 
(which God forbid) of hostiUties breaking out, either between them, 
or between any one of them and the kingdom of Morocco.' 

" It would thus appear that three different systems of public law 
prevail at present on the subject of lighting the highways of the 
sea: — 

" I. The most ancient and the more general condition is, where 
cn/>fi ii'ofVitc are supported by duties levied upon vessels entering 

the state within whose territory and by whose means 

tve been erected. 

more modem and somewhat exceptional case is, where 

ire supported by the state itself within whose territory 
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they have been erected. Such is the condition of the lights on the 
coasts of the United States of America, of Japan and of the 
Bahama group of islands, where there are ten sea-lights main- 
tained by Great Britain, in respect of which no dues are levied, any' 
more than for the light on Cape Pembroke, in the Falkland Islands. 

" 3. The most recent and most exceptional condition is, where 
such lights are maintained by a joint contribution from the 
maritime states, the territorial power being unable to erect or 
to maintain the necessary light-towers or light-vessels, and no 
sufficient number of vessels entering its ports, upon which any 
light-dues can be levied. 

** If we would establish an uniformity of law on the subject, 
the Cape Spartel Convention is our polar-star to steer by. There 
are evidently two classes of lights, which come under different 
considerations of utility, coast-lights and harbour-lights. The 
former are for the benefit of all passing vessels of every 
nationality; the latter are of service to a limited class, such as 
carry on trade with the lighted harbour. Nothing can be more 
reasonable than that all vessels which trade with any given port 
should contribute to the maintenance of the lights which enable 
them to frequent that port in safety, and light-dues in respect of 
such lights may fairly be charged among other port-dues payable 
by such vessels. But coast-lights are of benefit to all vessels 
which pass along the sea, the dangers of which are made known 
to them by the presence of those lights ; yet for the most part 
only such vessels are charged with a payment for such lights, as 
enter some port of the hospitable nation which maintains the 
coast-lights. This is not equitable; neither is the practice 
encouraging to nations to light up their coasts adequately to warn 
passing vessels of its dangers ; and, on the other hand, in many 
cases the funds that might be raised by port-dues will not suffice 
to support adequate coast-lights, unless the port-lights are so high 
as to discourage vessels from trading with the ports of the very 
nation which has lighted up its coasts to passing vessels. I have 
already alluded to the redemption of the Sound dues under the 
provisions of an European treaty by which the nations of Europe 
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and the United States of America have agreed to capitalize those 
dues, and Denmark, in return for a certain capital sum paid in 
certain proportions to her by the signatory powers, has agreed to 
light up the sea-passages between the North Sea and the Baltic 
without any charge upon foreign vessels. We live in the days ot 
international postage conventions and of international telegraph 
conventions. Why should we not hope to see the day arrive 
when international lighthouses shall be among the trophies of 
peace, which the civilization of Europe shall set up amidst the 
islands of the far East ? I have confined my observations on the 
present occasion to the great highway of commerce connected 
with the Suez Canal ; but I might have led you southward, on 
leaving the Gulf of Aden, along the east coast of Africa, which is 
unfortunately a shoal water coast, as we approach Zanzibar, with a 
strong current setting to the westward, increasing in intensity, as 
we draw near to the Mozambique Channel ; or, if we pass to the 
eastward of Madagascar, in a course for the islands of Reunion 
and of Mauritius. There is much room for international co- 
operation in lighting up certain portions of these African seas, not 
so much in the interest of shipowners and merchants, as in the 
interest of shipowners and passengers, the latter being of the 
humblest class, the Indian coolie labourers, of whom some 
thousands are conveyed every year from ports in the Indian seas 
to the two islands above mentioned, which contain between them 
a population of 600,000 coolies, working under what is termed the 
five-year coohe system, and whose labour contributes to supply 
Europe with some of the necessaries of the European working- 
man's life, to wit, sugar and coffee. For instance, a light is much 
needed on the south-west end of Farquhar Island, to the north ot 
Madagascar, or it would be still more serviceable on the outlying 
reef, close to which lies the route in the south-west monsoon to 
Bombay and Karachi ; but we are in the present day only on the 
threshold of the East African question. I have, however, ventured 
to ask you to cast a glance over the East African seas ; for if the 
civilization of Europe is to penetrate into the heart of Africa from 
the east, the first great step will be to secure to the European 
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mariner a safe approach to itip shores, and this may be materially 
furthered by an international concert to light up the dangerous 
portions of the African seaway." 

Mr. H. J. Atkinson, Chairman of the Hull Chamber of 
Shipping, begged to thank Sir Travers Twiss in the name of the 
shipping interest for his valuable and erudite paper. The shipping 
trade had long been urging that the cost of sea-lights should be 
charged upon the national consolidated funds. He moved : 

" That the Conference approves highly the suggestion, made 
by Sir Travers Twiss, of international co-operation in the 
erection and msuntenance of coast-lights, and recommends 
to the metnbers of the Association to bring the subject to 
the attention of the &>hipping and commercial interests of 
their respective countries, with a view to those interests 
obtaining the support of their governments for thq 
movement" 

The Hon. S. B. Ruggles, Delegate of the New York Chamber 
of Commerce — ^who, in seconding the resolution, stated that on the 
day of his inauguration as president of the United States, George 
Washington wrote to the man in charge of the Sandy Hook light- 
house, then the only one in the States, that he was to keep his 
light in — and Admiral J. H. Selwyn, of London, likewise bore 
testimony to the desirability of the conventions advocated by 
Sir Travers Twiss. 

Professor J. T. Platt, of Yale College, U.S., having also spoken 
upon the subject — 
The resolution was carried unanimously. 

Bankruptcy. 

At the suggestion of the chairman it was determined that the next 
subject on the order of the day, that of bankruptcy, should be 
considered in committee in a separate room, with M. Theodore 
Engels, of Antwerp, as chairman, the section, upon rising, to report 
to the Conference. (See p. 295, /w/.) 

u 2 
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Bi-metallic Money ^ 

The Secretary laid upon the table an elaborate disquisition upon 
" Mono-metallism, Bi-metallism and International Coinage," by 
Dr. F. A. P. Barnard, President of Columbia College, U.S. 

The following paper was read by Mr. Samuel Smith, late 
President of the Liverpool Chamber of Commerce : 

" Among the various questions which appertain to the province 
of international law, none appear to me of greater importance than 
those relating to money. The intercourse of nations depends as 
much upon sound monetary laws as upon anything else within the 
domain of legislation. If uniform standards of weight and measure 
are to be aimed at, much more are uniform standards of value. If 
common principles of commercial law are to be sought after, much 
more should a common agreement in reference to the medium of 
exchange, whereby all operations of trade are carried on, and by 
which all international balances have to be settled. 

" Monetar}' questions have hitherto been shirked, in consequence 

of their supposed complexity. The science of money is the least 

known of all the branches of political economy, and so many crude 

theories have been propounded with regard to the currency that 

r the most part shun the question; yet I make 

it the subject we venture to bring before this 

icond in practical importance to none. Neither is 

ded for a moment with those crude theories to 

ferred. 

lie of bi-metallism has now been accepted by a 
the most acute intellects. It is rapidly making 
arts of Europe and America, and the time seems to 
t when everywhere out of England it will command 
le best monetary authorities. It is surely, then, 
strong efforts should be made to enlighten the 
I the merits of this question, so that the ultimate 
t is taken, may be with full knowledge of all the 

tion which we lay before the Conference is briefly 
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this : * It is highly desirable that both gold and silver should be 
used by the world at large as full valued money, and that, to 
accomplish this end, an international agreement should be made 
to coin without restriction both metals alike and use them as full 
legal tender at a fixed ratio to each other.' 

" It is not easy to keep this question free from a crowd of 
irrelevant details, with which it is encumbered, in public discussion ; 
nor is it easy to know how far one should recapitulate facts well 
known to all who have studied the question. 

" Perhaps I shall best serve the purpose of this assembly by 
referring as briefly as possible to the existing state of monetary 
law throughout the world, with a glance at its past history, and 
thus preparing the way for the <:onsideration of its future 
prospects. 

" Gold and silver from the earliest times have constituted the 
money of the world ; at least, in all countries removed by one 
degree from primitive barbarism. Their natural qualities eminently 
fit them for that purpose, their rarity, their comparative steadiness of 
value, their divisibility, their extraordinary durability. In short they 
have all the chemical, as well as monetary, qualities that fit them for 
this use, and are as obviously the gift of Providence, to serve the 
purpose of money, as coal is to serve for fuel, or iron for human 
handicrafts. The universal instinct of man has grasped the use of 
the precious metals firom the earliest ages, and no substitutes have 
ever been found which are in the least degree likely to supersede 
them. 

" Up to the present century silver was the leading metal and 
discharged the principal monetary functions over most of the 
world ; the value of the aggregate of silver much exceeded that of 
the aggregate of gold; in many countries it was the sole standard 
of value, while in few was gold the sole standard. Monetary 
science was very little understood even in last century ; but, as 
commercial intercourse grew, the need of scientific arrangements 
was increasingly felt, and attempts were made to adjust the relative 
values of the metals and to lay down sound principles of coinage. 

" In the earlier periods of the world the coin was so frequently 
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defeased by unprincipled governments, and the intercourse of 
nations was so small, that there ig little to be learned from 
stud)dng their currency laws, and the starting-point for our inquiry 
may fittingly be taken at the time when Sir Isaac Newton, as 
Master of the Mint, presented a report on the relative value of the 
metals and recommended a bi-metallic system, based upon a ratio 
of 15*21 of silver to one of gold, and that became theoretically 
the law of England during most of last century; but as the silver 
coinage was very much dipt and worn, gold was preferred as the 
medium of exchange, though it remained open to any one, by 
coining silver of full weight at the Mint, to discharge his debts in 
that metal at the ratio fixed in the beginning of the century. 

" Throughout the rest of Europe silver remained the chief 
medium of exchange, and the ratio between the metals was 
remarkably steady during last century at about 15 of silver to i 
of gold. 

" About the beginning of this century scientific reasoning was 

for the first time applied in good earnest to monetary questions. 

France, which has always been distinguished for clear thinking 

and luminous exposition in matters of finance, decided, in 1803, 

after careful examination, in favour of using both gold and silver 

as full legal tender at the ratio of 15 J to i and allowed either 

metal to be coined without restriction at her mint England, on 

the other hand, at the conclusion of her great war, during which 

she had suspended specie payments, decided, in 181 6, upon 

resuming in gold alone, only using silver as a token or inferior 

currency, not to be legal tender beyond 40J. Had she been 

) have adopted the wise system of France, we 

day have been investigating the causes of the 

taken place between the metals and trying to 

English law came into effect, and Great Britain 
*en a gold mono-metallic country. But France 
bi-metallism, and it answered so well, and her 
irstem was so solid and trustworthy, that a group 
er in 1865, called the Latin Union, and French 
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ideas largely spread over Europe. The other great powers, 
though mainly silver using countries, practically adopted the 
French ratio^ whenever they made use of gold. The United 
States were also in theory bi-metallic all this century, until they 
resumed specie payments a year or two ago ; their ratio, however, 
was unwisely fixed at 1 6 of silver to i of gold, and the necessary 
consequence was that silver left America, where it was under- 
valued, and went to France, where it was more highly valued. 
India, on the other hand, which had within this century- gradually 
come under British rule, was constituted by us a country of silver 
money, and gold coins, which used to circulate freely under the 
native princes, were virtually demonetized. 

" Now the great fact to which I wish to call your attention is 
this. The French ratio of 15^ to i was sufficient of itself to give 
practical fixity to the relative value of the metals for about three- 
quarters of a century, that is to say, till France and the Latin 
Union restricted the coinage of silver, 1873-4, under dread of the 
demonetized metal of Germany. 

"The exhaustive discussions that have taken place on this 
question have convinced me that all the attempts of our opponents 
to prove that this fixity of relative value was caused by the 
respective yield of the metals from the mines or by demand for 
commercial purposes (that is to say, by the ordinary action of 
supply and demand) are utter failures and do not touch the fringe 
of the subject. They remind one of nothing so much as the 
hopeless attempts of the ancient astronomers to explain the move- 
ments of the heavenly bodies on the theory that the Earth was tlie 
centre of the Universe. 

" When English commercial minds for the first time approach 
the consideration of this subject, they are sure to split upon the 
rock of what I may call Free Trade ideas — that is to say, they 
import the language of the market into a region where it is 
meaningless and get hopelessly adrift upon false analogies. It is 
like a naturalist who only understands the laws of living organisms 
attempting by means of them to unravel the science of chemistry ; 
or the chemist who only understands dead matter attempting to 
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explain the phenomena of life. Monetary science has laws of its 
own, quite distinct from those wliich apply to the common opera- 
tions of trade, and they must be mastered in some degree, before 
any intelligent discussion can take place. 

" Now, any one who carefully examines the respective produc- 
tion of gold and silver during this century, and the great changes 
that have at various times occurred in the cost of producing one 
metal as compared with another, will perceive that this wonderful 
fixity of relative value must have arisen from some all-powerful 
cause quite apart from what is vulgarly called * supply and 
demand ;' he will see that the ratio of 15^ to i existed during a 
long period when silver was produced to three or four times the 
value of gold, and during another long period when gold was 
produced to three or four times the value of silver. It was 
equally unaffected by the great increase in the cost of producing 
silver during the civil wars in South America, which closed the 
richest silver mines, and the extraordinary decrease in the cost of 
producing gold, when the rich mines of Australia and California 
were first discovered. It was equally unaffected by the entire 
cessation of the great Eastern demand for silver, which happened 
once or twice in the earlier part of the century, and by the 
extraordinary demand which set in during the time of the Cotton 
Famine. Neither was it affected by the vast displacements of 
specie that occurred in many countries, such as the United States of 
America, Italy, Austria &c., caused by war or national bankruptcy, 
when inconvertible paper expelled metallic money. It may be 
asserted, in brief, that every possible convulsion occurred in the 
monetary world during the first three-quarters of this century, and 
yet the tie between gold and silver was not broken. So long as 
the French mint was open to coin either of them . to an unlimited 
extent and as full legal tender, it mattered not whether the yield 
of gold was two millions a year or thirty millions ; whether that of 
silver was six or sixteen millions; whether the miners in 
Australia were extracting gold at a cost of ;^i per ounce, or in 
Nevada were producing silver at is. 6d, per ounce ; the relation 
between the metals was practically fixed and stable at 15^ to i. 
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with small variations in the London market very rarely exceeding 
15! to X on one side or 15^ to i on the other, and these small 
oscillations were traceable to causes that can easily be explained, 

" Now those who ignore the equiUbrating effect of the French 
ratio ought to be able to explain why, when silver was produced 
three times as plentifully as gold, it did not fall heavily in relative 
value ; why, when gold was produced three times as plentifully as 
silver, it did not fall correspondingly ; why, when a prodigious 
demand existed for silver for the East, it did not sensibly raise 
the value of that metal ; why, when that demand was extinct, it 
did not fall in value, and so forth. If those theories which 
attribute all fluctuations in value to pure commercial laws, such as 
those which regulate the value of cotton and calico, were true, we 
should then see forty ounces of silver at one time exchanging for 
one ounce of gold, and four of silver for one of gold at another 
time. The two metals would have varied far more than copper 
^nd tin, or lead and iron; for the fluctuations in their relative 
yield have been unexampled. 

" Our opponents, however, will reply that another natural law 
interposes to prevent these excessive fluctuations of value, and 
that is their extraordinary durability. Most of the silver and 
gold produced since the time of Abraham must be in existence 
somewhere; consequently any great fluctuations in annual yield 
affect but httle the value of this great mass. I readily grant this 
is true, but it does not invalidate the argument I have adduced, it 
only modifies it. Even the whole stock of each metal has 
undergone great changes during this century. Speaking roughly, 
the quantity of silver money in the world in 1848 was estimated 
at 600 millions sterling, against 400 millions of gold, while in 
1870 the proportion had altered to 650 millions of silver against 
750 millions of gold, that is, the one metal had increased nearly 90 
per cent, in quantity, against 10 per cent, in the other. These 
changes were the result of the discoveries of the Californian and 
Australian mines, which were most fertile from 1850 to 1870, 
when silver was sparingly produced, yet the relative value of the 
metals remained practically unchanged. The simple explanation 
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is, that the bi-metallic system of France and the Latin Union 
enabled the greater part of the gold to be coined and, if need be, 
exchanged for silver at the old ratio^ so that sellers of gold who 
wished to buy silver would not, anywhere in the world, give one 
ounce of gold for 13 or 14 of silver, when by sending it to France 
they could get 15 J. 

: " It may be safely predicted that, had France and the Latin 
Union refused to coin gold after 1850, as they refused to coin 
silver after 1872, we should have seen the same phenomenon on 
a greater scale than we have witnessed of late years, only gold 
would have been the depreciated metal and silver the enhanced 
one, and we should have been listening to the same arguments we 
are familiar with now, viz., that gold was falling in obedience to 
great natural laws, and that silver was rising, that it was vain to 
complain of those laws which were inexorable, and that no human 
legislation could withstand them. Our economists would have 
pointed to the mines of Australia aud California, and said: 
* Who can resist this torrent of thirty millions a year of gold ; is it 
likely that silver, which only gives eight millions a year, will 
remain at the same roHo to gold as in the old times, when the 
yield of the two metals was nearly the same? Silver must 
inevitably rise and gold fall All our text-books of political 
economy say so, all oui authorities prove this to demonstration.' 
But, unfortunately for our opponents, none of these events 
happened. France had the courage to stick to* her system, the 
large addition of gold took place and was diffused gradually 
through the world without breaking the tie that bound it to silver; 
the gold using countries and the silver using countries found no 
inconvenience arising from a change in the relative value of the 
metals ; debts that had been contracted in silver countries, payable to 
gold countries, were defrayed at practically the same rate of exchange 
they were contracted at ; there was no dislocation of commerce, 
such as has occurred of late years, no fraud on creditors by paying 
what was practically 16s, in the pound 6n the one side, or, it may 
be, obtaining 24^. in the pound on the other. This fixity in value 
was an inconceivable gain to the commerce of the world, because 
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it enabled the countries that had spare capital to lend it to those 
that had not, without the fear of a partial repudiation of debts 
from a change in the standard of value. But for this fixity, the 
Indian railway system could hardly have been made, nor a vast 
number of reproductive works carried out in Europe and America. 
The beneficial flow of capital from countries having a gold to 
countries having a silver currency went on undisturbed from 1850 
to 1870, as it did from 1800 to 1850. Capitalists in this country 
never inquired why this fixity of value existed. It had existed 
substantially for nearly two centuries, and it was supposed to be 
an ordinance of nature. No one in those days understood that it 
was the result of the French bi-metalUc system. As I have 
observed elsewhere, we were like a man who never had suffered 
firom dyspepsia and hardly knew he had a stomach, and who first 
acquired a knowledge of that organ from a severe fit of indigestion. 
The British public took for granted that gold and silver must 
somehow be worth intrinsically as i to 15^, in other words that 
silver naturally fetched about 5^. an ounce, and it is only the 
experience of the last few years that has disabused them of this 
notion. 

" We think we have now reached the point at which we may 
formulate the following conclusions. 

" In spite of enormous changes in the relative production of the 
precious metals and in the commercial demand for them, France 
succeeded by h'er bi-metallic system in preserving a practical 
equilibrium between them for seventy years, and to a less extent 
the same result was 'reached during the previous century by more 
imperfect machinery. And, further, the painful dislocation which 
has taken place in the last few years is in no sense the result of 
ordinary commercial laws, but purely caused by changes in 
monetary legislation, and more especially by the closing of the 
mints of France and the Latin Union to the free coinage of silver 
since 1872. 

'^ We go so far as to assert that, had the bi-metallic countries of 
Europe ventured to face the consequences of German demone- 
tization, the thirty or forty millions of silver thus thrown on the 
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market would have disappeared as easily as the five hundred or 
six hundred millions of gold produced between 1850 and 1870. 
It was not merely the fear of the German silver that caused the 
change of policy by France, there was political rivalry as well, 
and there was the antecedent diffusion of gold mono-metallic 
doctrine by Chevalier and his followers, both in France and 
Germany, urged on by a school of doctrinaires in this country, 
who imagined that it would be for the good of the world to have 
a single gold standard universally adopted. No one had the 
foresight to perceive the evil that would follow from attempting to 
expel one of the two factors of which money was composed. 
The scientific theorists were all on the side of gold, and there was 
a widely diffused opinion on the Continent that the prosperity of 
England was in some way due to her single gold standard. 
Nations, like individuals, follow leaders, and as England, the chie^ 
'Commercial country, had given a factitious honour to gold, her 
neighbours and rivals only waited for a chance to imitate her. 
The French indemnity gave Germany that chance, and, had the 
war gone the other way, France would most likely have done what 
Germany did ; but as that was impossible, the next best thing was 
to thwart Germany by refusing to coin her silver, and so 
compelling her to sell at a heavy loss. There is no doubt that 
nations can, to a wonderful extent, injure each other by bad 
monetary laws, and, as the whole world is smarting under the 
effect of this at present and is at last awake to the evils of 
divorcing gold from silver, the time seems opportune to attempt 
an alliance between the metals on a broader and sounder basis 
than has ever existed before. 

" Now the scheme which we lay before you is this : that the 
leading monetary powers, which are four, viz., the British 
Empire (including India and the Colonies), France, the United 
States and Germany, should come to an agreement to coin both 
gold and silver, without restriction, at a fixed ratiOf and make 
them, severally or jointly, full legal tender for all debts. These 
four powers comprise all the important specie paying countries in 
the world ; they probably hold among them three-fourths of all the 
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gold and silver in the world, and they own all the principal mines. 
It can be shown by a mathematical demonstration that the rafio 
adopted by them must rule ever3nvhere else throughout the world. 
It is a perfect delusion to suppose that either metal could be 
cheap or dear under such an arrangement, and that the under- 
valued metal would leave this monetary union of powers and 
seek some undiscovered region where it was more highly prized. 

" The rest of the world is nearly all composed of poor countries 
that are debtors to the rich ones which form our suggested union. 
They have no power of taking specie to any extent, and the little 
they require can be easily furnished from the annual produce of 
the mines. Probably China is the only country outside this union 
that absorbs any quantity of specie, and she takes silver perhaps to 
the extent of one-third or one-fourth the annual produce of the 
mines. India, which is the largest absorbent of silver, would, 
under our proposed arrangement, take either metal, according to 
the taste of the people and according to the convenience of 
merchants. 

"The exchange between London and Calcutta would, under 
this system, be as steady as the exchange between London and 
Melbourne now is, and those harassing fluctuations would be put 
an end to. The world would then have, virtually, identical 
money, and capital could flow from the bi-metallic countries to 
the poorer silver using countries without fear of virtual repudiation 
at some future date. Banks and merchants could give credits and 
push commerce with safety, knowing that the money in which 
they would be repaid had a fixed relationship to what they used 
at home. Those sHght oscillations in the value of silver, 
measured by gold, which existed till 1872, could not exist now, 
for they were rendered possible only by the limited area of French 
bi-metallism and the excessive strain to which it was subjected by 
the mono-metallic countries round about, and chiefly by England, 
which at one time needed vast amounts of silver to send to the 
East, at other times needed no silver, but took large amounts of 
gold. Very much is made by our opponents of the fact that 
French bi-metallism did not produce absolute fixity of ratio 
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between the metals in the London market, and that slight pre- 
miums had sometimes to be paid on silver. These trifling 
variations, it may l^ observed, were spread slowly over many 
years and resulted from France standing nearly alone ; but now 
we often see as violent changes in a week as then happened in a 
year, and probably the fluctuations in each one year since 1872 
have been nearly as numerous and as great as ih ihe whole 
seventy years preceding, and, if we mistake not, will continue on 
the same scale in the future, till some plan akin to ours is 
adopted. 

" The chief objections urged to our scheme are three- 
fold :— 

" I. That silver is not so suitable as gold for the commerce of 

rich nations. 
" 2. That future discoveries may be made of either gold or silver 

mines so rich as to upset the ratio agreed upon, 
" 3. That we are debasing the currency. 

"As to the first objection, we would reply that it would be 
perfectly valid, if payments could only be made in solid metal ; if 
waggon-loads of silver had to be carried about, no doubt the 
inconvenience would be excessive, and this difficulty would have 
prevented any scientific scheme of bi-metallism being adopted in 
the rude ages, before banking facilities were known, but in all 
civilized countries now the transfer of coin has almost ceased for 
large payments, and the London Clearing House, which settles 
nearly 100 millions sterling weekly with a mere handful of coin, 
is a sample, more or less, of the business of all civilized countries. 
Metallic money is, in fact, only wanted as a reserve in the cofiers 
of banks, to secure the convertible paper issued on the strength of 
it, and the only effect of our scheme, so far as England is 
concerned, would be that the Bank of England would hold silver 
as well as gold, and issue notes thereon y the pound sterling would 
in future represent a fixed weight of either gold or silver instead 
of a fixed weight of gold alone ; it would resemble the franc in 
France, which represents a certain weight of gold. or 15^^ times 
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its weight of silver. It could easily be provided that tenders ol 
silver as between man and man should be limited to small sums, 
and, indeed, it might be desirable to apply the same limitation 
to gold, for tenders of looo or 2000 sovereigns are by no means 
convenient payments to the receiver. The Bank of England, or 
the other issuing banks, should, however, be bound to pay all 
their notes in specie when required, and the specie might either 
be alternative gold and silver, as is the case with the Bank of 
France at present, or a joint tender of both metals. 

" These questions are merely matters of detail which monetary 
experts can settle and only require to be glanced at in a brief 
paper like this. 

"The second objection is — ^that future discoveries may be 
made of either gold or silver mines so rich as to upset any ratio 
of value that may be agreed upon. 

"We reply that there is no likelihood of any discoveries 
being made more rich than those of Australia and California, 
which suddenly increased the yield of gold four or fivefold, and 
yet did not disturb the ratio fixed by the French bi-metallic 
system. This present century has witnessed the widest diver- 
gences in the yield of the metals probably known in the history of 
the world. According to Ernest Seyd, the most careful statist in 
this country, the weight of either metal produced was 50 of silver 
to I of gold at the beginning of this century, while in 1850 to 
i860 it was 4j of silver to i of gold ; yet the raMo of 15* to i 
held good during both of these periods. We have no expectation 
that the system will be exposed to a greater strain in the future — 
it is very unlikely it will be exposed to an equal strain. Provi- 
dence seems to have so ordered it that discoveries of gold and 
silver are made alternately, so that the metals are complementary 
and make between them a more stable medium than either of 
them separately. If silver were universally demonetized, gold 
would fluctuate far more in buying power than the two metals do 
jointly; indeed, if one metal alone were to be selected, silver 
would be the more suitable, as its yield has varied much less than 
that of gold in past ages. We think it better, however, to follow 



Digitized by 



Googk 



( 286 ) 

the indications traced out by nature and accept both metals, as 
mankind has always done since the world began, with that 
universal instinct which is usually surest and safest. 

"We believe that the difficulty which men feel about fixing a 
ratio between the metals arises mainly from not perceiving that 
monetary law is a necessary factor in determining the value of 
either metal Gold and sOver derive their value mainly from their 
use as money ; probably five-sixths of the annual produce of the 
mines are employed for that purpose, and they cannot be used for 
money where legislation forbids it. If all the world passed such 
laws as England and Germany have done, silver would be almost 
valueless. At least five hundred milUons sterling of that metal, 
nbw circulating as full legal tender, would be expelled, and, as not 
a hundredth part of it would be wanted for plate or ornaments, it 
would have to be degraded to some mechanical use, where it 
would compete with iron and steel and be sold by the ton instead 
of the ounce. The same would happen in a. less degree to gold. 
We say in a less degree, because, the quantity being small and the 
metal having great natural beauty,, it would be capable of being 
used in the arts, though at a much lower value than it now holds. 
It is safe, however, to predict that the universal demonetization of 
gold would lower its value by one-half, more probably by three- 
quarters, reducing it to one quarter of what it is worth now. 
These, of course, are only theories, but are fitted to bring out 
clearly the essential part that human law plays in respect to the 
value of the metals, whereas all other commodities derive their 
value from a natural demand apart from law. Money may be said 
to be in a certain sense the creation of law, though it is equally 
true that all wise laws will conform to the outlines traced by 
nature and avoid, as far as possible, the appearance of mere 
caprice. Hence, though we believe it is possible for the leading 
monetary powers to adopt almost any ratio they like, and make it 
the law of the world, yet it is manifestiy wiser to be governed by 
the history of the past, and no ratio can be adopted that seems 
more just to all interests than the French 15^-. It comes very 
close to what has been the ratio for two centuries, and inter- 



Digitized by 



Googk 



( 287 ) 

national trade is almost the creation of the last two centuries, and 
nearly all the national debts, now estimated at 4000 millions 
sterling, have been contracted during that period, some of them 
being in countries having silver for their money, some in countries 
having gold. Much of the debts of silver countries was borrowed 
from the gold countries, and payment accepted in silver because it 
was believed to be equivalent to a fixed weight of gold. In the 
same way a vast amount of loans and mortgages were entered 
into, based on the same supposed fixity ; and surely it is most just 
to the holders of those bonds, both national and private, to fix the 
basis of pa5rment at the same figure it was entered into. Nothing 
has occurred in the last six years to make it unjust or inexpedient 
to resort to the practice of the past two hundred years, or, more 
particularly, to the excellent scientific arrangement of the first 
seventy years of this century, when probably nine-tenths of these 
international engagements were entered into. There is nothing 
alarming in the present yield of silver, it is steadily falling off and 
is now probably less than 14 millions annually, against 18 or 19 
millions of gold ; and what is this when compared with a yield of 
30 miUions of gold against 8 or 10 of silver, which we had for 
many years without it being necessary to change the ratio of the 
metals in favour of a higher valuation of silver? Besides, the 
total stock of metallic money in the world at the present time is 
supposed to be about 800 millions of gold, against 700 millions of 
silver, calculated at i to 15^. They are more nearly balanced 
than in the early part of this century, when gold was put at 400 
millions against 600 millions of silver. In whatever way we look 
at this matter, justice, prescription and common sense unite in 
recommending the ratio that has so long and so beneficially 
prevailed. These considerations make it easy to answer the third 
objection, that * we are debasing the currency.' 

" Our opponents urge that objection on the ground that, as 
silver now exchanges against gold at the ratio of, say, 18 or 19 
to I, we would by force of law make it exchange at 15* to i, thus 
artificially raising silver and correspondingly lowering gold. The- 
argument is very specious at first sight and would have force in it 
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if the fall of silver had arisen from natural causes ; but, as we have 
already shewn, human legislation alone has caused the fall, and, 
therefore, human legislation can and ought to undo the mischief. 
No one who has studied the subject can doubt that, if Germany 
and France had preserved the system they had in force up till 
1872, we should never have heard of the fall in the value of silver. 
We should have heard nothing of the Nevada mines, at least so for 
as the price of the metal was concerned. Gold and silver would 
have remained practically a unit, so far as purchasing power went, 
and it would have been a matter of indiiference, whether the one 
metal or the other was yielded more plentifully, seeing that the 
value of the metallic medium depended on the joint supply of 
both metals, and not of either singly. Surely it cannot be wrong 
for legislation to restore that harmony which legislation foolishly 
disturbed ; surely it is no fraud to place debtors and creditors in 
the same relation to each other as they held till 1872. The real 
injustice has all been committed in the last six years. Since that 
date every man who had a fixed income payable in gold has had it 
artificially enhanced from causes that he could never have cal- 
culated on. Every man who had a fixed income payable in silver 
has had it diminished fi*om causes he could never have calculated 
on. Surely the holders of fixed incomes in gold will not be so 
unjust as to persist in claiming more than their due, in order that 
holders of silver incomes may get less. No durable international 
arrangement could ever be made in order to benefit one class at 
the expense of another ; there must be an honest desire to give all 
their due and to build upon principles of undoubted equity, other- 
wise the edifice is sure to tumble down. 

" But, English objectors will add, why should the English pound 
sterling be debased or lowered in purchasing power because 
Germany and France have made changes in their currency laws ? 
We reply that the effect of those laws was artificially to enhance 
the value of the pound sterling, and we ask you to consent to its 
being placed where it stood before, because in no other way can 
a reform be carried out which is of incalculable value to the world 
at large. 
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" But some superficial observers may say : * The pound sterling 
has never been changed since specie payments were resumed in 
182T ; the silver legislation on the Continent cannot have affected 
it, for it has always represented a fixed weight of pure gold (say 
113 grains) from that day to this.' We reply, the English pound 
sterling was as much affected by the value of silver up to 1872 as 
if England had been bi-metallic. The gold of England felt the 
competition of the silver of the Continent just as keenly as if 
silver had circulated equally with gold in this country. The 
exchangeable value of the metals in Paris was practically the 
exchangeable value in London, in Calcutta, in New York, every- 
where. The more silver France coined, the less gold she needed, 
and the more gold was available for England and other countries. 
The arteries of circulation in France carried a certain amount of 
metallic money; when most of that was silver, more gold was 
available for other countries ; When little of that was silver, more 
gold was needed for France, and less was available for the rest of 
the world. The buying power of English gold was as much 
affected by the silver that was coined and circulated on the 
Continent as the value of English wheat is affected by a deficient 
or abundant crop of cereals in France or America. It is nonsense 
to assert that the English gold standard was unaffected by 
monetary changes on the Continent. There cannot be a doubt 
that the purchasing power of gold has been artificially enhanced 
by the expulsion of silver from its function of money over a portion 
of the Continent, and, if that foolish policy were to prevail so far 
as to lead to the universal expulsion of silver, the buying power 
of gold would be nearly doubled. No doubt this policy would 
apparently benefit for a time that small class of capitalists whose 
income is paid in a fixed weight of gold ; they would be seemingly 
benefited at the expense of the mass of the nation. We say 
seemingly, for great wrongs bring retribution sooner or later. 
The dreadful dislocation of industry thus brought about and the 
suffering of the masses, would most probably lead to violent 
remedies, such as all friends of peaceful progress would deplore. 
We repeat that no true interest of mankind is ever conserved by 
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injustice, and there is no kind of injustice that more keenly affects 
the industrious classes than artificial changes in the standard of 
value by which all debts are measured and all contracts settled. 
We allege, without fear of contradiction, that the depreciation of 
silver, brought about by bad laws, has artificially enhanced the 
value of gold, and that justice demands the restoration of both 
metals to the relationship they held until a few years ago. We 
would not debase the British currency, but prevent its artificial 
enhancement and correlate it with the entire metallic currency of 
the world, as it used to be, revert to the old arrangement which 
practically existed since the world began, viz., use all the produce 
of the mines, both gold and silver, as full valued money, that is, as 
full legal tender for the discharge^ of debts. Why cut off one of 
the two great sources of metallic money, or why throw our 
influence in that direction? It virtually turns upon England, 
whether the process of silver demonetization, now commenced, 
goes on with ever-increasing mischief or is arrested permanently. 
Surely her wisest policy is to aid to the fullest extent the utilization 
of all the money that nature gives us. Nature is no blind guide ; 
there are proofs of unerring wisdom in all her arrangements, and, 
when she supplies us with two metals to serve as money, it surely 
is the height of folly to throw one of them overboard. 

" But, lastly, the question arises, what chance is there of getting 
a great monetary union, and what likelihood of its being preserved, 
if obtained ? We reply that all turns upon the attitude of this 
country. We know that the delegates from the United States to 
the Paris Conference last year were charged with a scheme of 
general bi-metallism ; it is beyond dispute that the American 
people believe in that system and strenuously urge its adoption, 
but they will not adopt it single-handed ; their best authorities 
concur in urging delay till the powers of Europe meet them half- 
way. Many English writers dispose of the well-known preference 
of America by the sneer that, as they own the chief silver mines, 
they naturally wish to reinstate silver. The proper answer is that 
the United States produce equal values of gold and silver, and, 
whatever the silver miners gain, the gold miners lose, but, as 
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many of the mines produce both metals blended together, even 
that slight opposition of interest disappears. Besides, it is only 
trifling with the question to make it depend upon fancied gain or 
losses to the miners, a most insignificant fraction of the human 
race, and not to be weighed against the obvious needs of the 
population of the world. 

"We next come to France. It is superfluous to say that that 
country, which still holds about loo millions sterling of silver 
circulating as full legal tender alongside of gold at the ratio of 15^ 
to I, would be too glad to have its value restored to the same 
level outside of France, so as to remove the danger of having at 
some future time to demonetize this great mass in order to have a 
currency in full harmony with the countries around it. France, 
the home of the bi-metallic system, would be too glad to have it 
re-established on broader and deeper foundations, so as to be able 
to reopen its mints to the unrestricted coinage of silver as in 
olden times; nor would she be deterred from that task by the 
imaginary fears of the holders of her 200 millions of gold, which 
would thereby lose in purchasing power more than was gained by 
the 100 millions of silver. 

" Germany is the most doubtful of our supposed monetary 
allies. She has suffered severely in carrying out her gold policy, 
but there is good reason to believe that she has learned prudence 
from experience and would not be averse to a scheme which 
would save her from demonetizing the great mass of silver thalers 
still in circulation as full legal tender at the old ratio of 15^ to i. 
Germany is, in fact, at present bi-metallic within her frontier, just 
as France is, but, like France, she has ceased to coin full valued 
silver. It would obviously be to her interest to be bi-metallic, 
if France and England were. The German people are more 
accustomed to silver and prefer it to gold. They are large holders 
of Austrian silver securities, and the nation at large would be a 
great gainer by rehabilitating that metal which is the sole 
standard of the great nations which are conterminous with half its 
frontier. Germany lies between bi-metallic France on one side 
and silver using Russia and Austria on the other. By becoming 
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bi-metaJlic she would correlate her currency with all her neigh- 
bours, to the great advantage of her trade. There is no doubt 
that she was led into her present course mainly by the example of 
England, and the national repentance of this country could not 
fail to have a powerful effect an her erring sister. 

" The fact is, the real crux of the situation lies here in England 
— our real difficulty is to convert the Bntish nation, especially the 
moneyed and influential classes. We have to shew them how 
vitally they are affected by the dislocation of the two metals ; how 
terribly our far-reaching commerce suffers ; what a barrier is now in- 
terposed to the flow of capital into the poorer silver using countries 
of the world, with which most of our trade is carried on ; how, in 
fact. Great Britain, as the great trader of the world, is by far the 
greatest sufferer. We have specially to urge upon them that 
England, as the mistress of India, is interested in silver beyond 
any other country on the globe. The finances of that great 
empire are all based upon silver, and the accumulated savings of 
200 millions of Hindoos are mostly invested in silver. No one 
can tell what a mass of silver exists in that country, which has 
been the chief receptacle of the stream that flowed from Europe 
for hundreds of years. It is not improbable that India holds 200 
millions sterling in the shape of coin, besides a still larger amount 
in the shape of bullion and ornaments, and surely a policy that 
would restore its former value to that mass of money and bring it 
into a fixed relationship to the gold of England would be at once 
wise and generous. The British Empire, take it all round, is 
much the largest holder of silver in the world, its stake in that 
metal is double its stake in gold, and, were the seat of empire at 
Delhi, instead of London, there can be little doubt what the decision 
would be. If the greatest good of the greatest number is to be 
the motto of government, there can be no doubt what the decision 
should be. Surely it is not too much to ask that the capitalists of 
this country, a mere fraction of the population, should view this 
question in its world-wide significance and submit to any little 
inconvenience that may be needful in carrying out a scheme of 
vital importance to mankind at large. 
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" But, lastly, it will be urged that, if the proposed compact be 
made between the four chief monetary powers, it will be broken 
on the first outbreak of war. We reply that this is most 
improbable. Each country in the group has a vital interest in 
conserving the system and would hurt herself far more than any 
other in breaking away from it. If perchance one of them, under 
stress of war, had to suspend specie payments for a time, as the 
United States did during their civil war, the bi-metallic system 
would not be impaired. America virtually parted with her specie 
between 1861 and 1865, but it did not produce any effect on the 
bi-metallism of Europe, which was then limited to the Latin 
Union. Any state which had temporarily to suspend specie 
payments would undoubtedly resume in what would then be the 
world's money ; not to speak of being under solemn covenant to 
do so. There are interests too vital to all civilized nations to be 
sacrificed even in times of war and panic. Neither France nor 
Germany thought of repudiating the bonds held by the other side 
during their late struggle. Russia did not confiscate that large 
part of her debt held in England during the Crimean war, nor did 
our parliament think of confiscating Russian interests in this 
country. With each advance of civilization there is an increase 
of the interests deemed too sacred to be infringed, and we see no 
reason to doubt that an international agreement to coin and use 
the two metals as the money of civilization would take its place 
among the inviolable covenants which national quarrels could not 
disturb, reposing as it would do on the sure foundation of man's 
universal well-being." 

The Hon. S. B. Ruggles, of New York, said that he much 
doubted whether a general convention such as Mr. Smith 
desiderated was a present possibility, and that for three reasons : 
(i) that the actual ratio between silver and gold was as 17 to i ; 

(2) that the states of the Latin Union were determined to give a 
thorough trial to the experiment upon which they had embarked ; 

(3) that, from causes which appeared by what Mr. Smith had said, 
England would not move in the matter; but England, with its 
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silver empire in the east and its golden empire in the west, was a 
necessary factor in the problem. For himself, he regarded the 
double standard as an absurdity and would instance the failure of 
the * Shearman loan.' As a friend of the English, he should 
advise them to watch the course of events beyond the Atlantic. 

Other speakers were heard upon the subject, including Mr, H. 
Coke, of Liverpool, Mr. H. Langley, of London, Mr. A. Green, 
of New York, Mr. W. Maclean, of Bombay, and Mr. A. Balfour, 
of Liverpool, the last named of whom moved : 

" That Mr. S. Smith's paper and the subject with which it deals 
be referred to a committee, to be appointed by the 
Executive Council and to report to the next Conference of 
the Association." 

Mr. W. Baker, of London, seconded this resolution, which was 
passed. 

Patents for Inventions. 

Admiral J. H. Selwyn, of London, presented the report of the 
Patent Law Section, over which he had presided. The report 
began with the following statement : 

"As Chairman of the section appointed to consider the 
resolutions on international patent law contained in the report* of 
the Committee appointed by the Association at the Bremen 
Conference and further instructed by the Antwerp Conference, I 
have the honour to transmit herewith the resolutions as amended 
by the section, recommending them in the name of the section to 
the adoption of the Association, as the basis of a desirable 
international law on that most important subject, a due apprecia- 
tion of which must govern the production and industrial 
development of all states, under whatever circumstances, since by 
protected invention alone can capital be induced to assist in the 
creation of new industries, the discovery of new economies or 
giving the impetus necessar}- to the onward march of material 
progress." 

• Ant€y p. 76 et seq' 
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The amendments in the original resolutions,* made by the 
section, were as follows : 

ga.^ Read : " No person, except he be engaged in the Patent 
Office, should, by reason of his employment, be debarred from 
obtaining patents for his inventions." 

lo.J Omit " official." 

Ti.J After " international" insert " or officially recognized." 

164 For " at the option of the inventor " substitute " if desired 
by the inventor." 

3o.§ Leave out " The effect of a patent should be." 

33.11 Instead of " twenty-five " read " twenty-one," and instead 
of " that time " read " twenty-five years prior to that date." 

34.11 Omit " on any terms," and add, as the last words, "by a 
special law in each case." 

Upon the motion of Admiral Selwyn, seconded by 
Mr. P. RoMYN, of the Hague, the report was adopted by the 
Conference. 

Bankruptcy.^ 

M. Thi^odore Engels, of Antwerp, as Chairman of the 
Bankruptcy Law Section, reported that, after hearing papers read 
by Dr. F. J. Tomkins and Mr. F. T. Piggott, of London, and after 
discussion, that section had adopted the following resolutionsi 
proposed by M. Clunet of Paris, seconded by Dr. A. Alexy, of 
Buda-Pesth, Hungary : 

" It concerns the mercantile interest that treaties regulating 
international relations in the matter of bankruptcy be concluded 
upon the following principles : 

" I. Unity and universality of bankruptcy. 

" 2. Unity of jurisdiction and administration in the country of 
domicile of the bankrupt 

'* 3. Sufficiency in all the contracting countries of an adjudica- 
tion in bankruptcy in one of them. 

" 4. Inquiry only into the extrinsic validity of the judgment 

♦ Ante, p. 77 e^ seq, t Ante^ p. 78. % Ante^ p. 79. 

§ Ante^ p. 81. II AnU, p. 82. \ See p. 273, ante. 
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by the courts of a country in which execution is sought to be 
enforced. 

" 5. Equality of treatment between creditors, without distinc- 
tion of nationaUty. 

" 6. Appointment by each treaty of an arbitral tribunal to 
interpret, if necessary, the treaty." 

The paper read by Dr. Tomkins, headed " Bankruptcy law 
from an international point of view," was as follows : 

" It seems almost like an impertinence for an English lawyer to 
attempt to discuss the conditions under which there should be a 
unification of the bankruptcy laws of the civilized nations of the 
world. When we look at the miserable failure of our own bank- 
ruptcy laws, and how well they serve to defeat, in most cases, the 
very object contemplated by a cessio bonorum, whether made to a 
syndic, or to a trustee, or, as according to the old Roman law, 
to a universal successor, it might very properly be suggested that 
it would be well to reform our own bankruptcy law, before we essay 
the larger and more difficult task of bringing the systems of other 
states into something like harmony with our own jurisprudence ; 
or our bankruptcy laws into harmony with the legal rules relating 
to bankruptcy laid down in . foreign systems. But, while this 
objection might be taken in limine, there is the fact patent to all, 
that, through the discovery of steam, the facilities for travel and for 
the transport of goods and the growing commerce of the world, 
the nations of the earth are no longer in the isolated condition 
that they once were in. Trade and commerce take the wings of the 
morning and fly with a speed at one time never even imagined 
to the uttermost parts of the earth. International law, as it 
affects contracts, personal status, and the devolution of property 
under various circumstances, forces itself upon the attention of 
the practical jurist. 

" Now, bankruptcy law, in one aspect, comes so near to the verge 
of criminal law that, when thiis viewed, it seems quite impossible 
to contemplate the possibility of its unification ; but, when viewed, 
apart from criminal law, as appertaining to the private law of the 
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state, as the distribution of the assets of an insolvent trader or a 
failing firm, or rather as the mode in which the active and 
passive obligations of a trader or firm unable to meet its liabilities 
should be dealt with — ^when thus viewed, we say, there seems to 
be no reason why certain general principles might not, after full 
and careful discussion, be established, and practical rules laid 
down and accepted, for the guidance of the tribunals of the great 
commercial centres of the world. To facilitate the determining 
of such practical rules, we may always turn with advantage to the 
principles laid down by the Roman jurists, modified and adapted 
as they hsive been and may be still further to the exigencies 
of modem life by the great jurists, especially those of the continent 
of Europe. Briefly summed up, these rules are as follows : 

" The debtor who, without any fault on his part, becomes in- 
solvent may avert the disgrace of an actual and absolute bank- 
ruptcy by a cessio bonorutn^ that is, the assigning of all his 
property for the benefit of his creditors. The sale of these effects 
takes place not in the debtor s name. He is held free from 
arrest, and, should he acquire property hereafter, he may plead, 
as against a suing creditor to whom he still remains liable for the 
balance of his claim, the excepHo compefentia, 

"Further, when several creditors clash in their demands, 
and the debtor becomes insolvent, the relationship arising 
from bankruptcy ensues. Again all creditors who wish to par- 
ticipate in the distribution of the existing assets of the bankrupt's 
estate must become parties to the bankruptcy. Again, satis- 
faction must be sought by them in common, and no longer 
separately. They become parties to the bankruptcy by edictal 
citation. The effect of bankruptcy on a debtor is, that he loses 
all right of disposing, not, however, the ownership of his property, 
and that the management of his estate is given to the assignee in 
bankruptcy. 

"These simple principles must be at the basis of, and they 
indeed form a firm and intelligible one for, any system of rules 
apphcable to bankruptcy law. A more difficult question, however, 
now arises ; indeed, a series of difficult questions occur. What 
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shall be the extra-territorial effect of the decree of a bankruptcy 
tribunal? Can the office of the assignee, trustee, or syndic, 
or ought it to be made to, extend beyond the territory of the 
tribunal of his appointment? What priorities shall appertain 
to the different classes of creditors; and can there be a 
unification of the laws of nations on this point? Shall the dis- 
charge of a bankrupt in one country operate as his discharge 
in another? What shall be the effect of the sentence of 
bankruptcy as regards the debtor himself ? It is impossible here 
to discuss these points. The last question is one that has given 
rise to much discussion. M. F^lix says: * Certain disabilities 
attach to .a bankrupt in France, such as exclusion from the 
Bourse^ prohibition by the rules of the Bank of France from 
opening an account These, however, are essentially of a local 
character and do not affect the fundamental principle that a 
bankruptcy under a foreign sentence has no operation in 
France.' On the other hand, Lord Eldon laid down the rule 
in his own emphatic words : — * One thing is quite clear, there is 
not in any book any dictum or authority that would authorize me 
to deny that an English commission passes, as with respect to the 
bankrupt and his creditors in England, the personal property he 
has in Scotland or in any other foreign country.' Mr. Justice 
Story, commenting upon this dutum of Lord Eldon, observes: 
* This is now the settled law of England : first, that an assign- 
ment under the bankrupt law of a foreign country passes all the 
personal property of the bankrupt locally situate and debts owing 
in England; secondly, that an attachment of such property by 
an English creditor after such bankruptcy, with or without notice 
to him, is invalid to overreach the assignment ; thirdly, that in 
England the same doctrine holds under assignment by her own 
bankrupt laws as to personal property and debts of the bankrupt 
in foreign countries; fourthly, that upon principle all attach- 
ments made by foreign creditors after such assignment in a 
foreign country ought to be held invalid; fifthly, that at all 
events a British creditor will not be permitted to hold the 
property acquired by a judgment under any attachment made 
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in a foreign country after such assignment ; and, sixthly, that a 
foreign creditor not subject to British laws will be permitted to 
retain any such property acquired under any such judgment, if the 
local laws confer on him an absolute title.' 

" The question of priority in claim has been one of fruitful and 
distressing litigation. It is, however, one upon which inter- 
national jurists might do something to promote uniformity. 
Courts of law have laid down the rule borrowed from the 
civilians, * Qui prior est tempore potior est Jure,* In the case 
Holmes v. Remsen this principle was upheld, and the views 
entertained by the courts of the United States have been held 
by the jurists of France and Germany. 

*' The modern Roman law, as now valid in what are denominated 
* the lands of civil rights,' lays down the following rules as to 
priority. The creditors in a bankruptcy proper rank as follows : — 
(i) the absolutely privileged creditors, as, for instance, creditors 
claiming for expenses incurred for the last illness of the defunctus, 
wages of servants and fiscal dues; (2) preferential mortgage 
creditors; (3) simple mortgage creditors; (4) privileged chiro- 
graphic creditors; (5) simple chirographic creditors. There are, 
however, claims which have a preference,/nV/7<^iz^w exigendi^ which 
privilege attaches exclusively to the person of the creditor, as, for 
instance, to the fiscus, to municipalities, to the ward, to the wife : 
costs for the reparation of a building in ruins, for money deposited 
with a banker or money-dealer without interest The priorities 
as given by Savigny are as follows : — (i) creditors who hold in 
hypothec ; (2) ordinary mortgagees ; (3) creditors possessing liens, 
personal privileges, such as agents, solicitors and others; (4) 
creditors who are not included in the above categories. 

" The mode of realizing the assets of a bankrupt estate is a ques- 
tion of prime practical importance. In this country, to an alarming 
extent, the creditors under our present system are a people 
robbed and spoiled. The learned registrars in our great cities, 
before a bankruptcy case is heard and adjudicated upon, often, 
through constant adjournments, forget the facts of the case several 
times over. Much loss of time and great expense are uselessly 
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incurred. The system of appointing what are denominated 
professional accountants as trustees is a premium in many 
cases, as recent returns prove, upon spoliation. What we 
venture to recommend is, either a return to the old system of 
an official assignee, excluding the whole race of harpies that gloat 
and fatten upon bankrupt estates, or, which would be better, the 
appointment by the court, who should be a judge in bankruptcy, 
of a universal successor to the active and passive obligations 
of the debtor. There should be at the first meeting of creditors 
a careful, complete and faithful schedule presented of the 
debts and assets of the debtor, that is, of both his passive and his 
active obligations. A second meeting of his creditors should be 
called after a sufficient length of time to admit of careful examina- 
tion and consideration of the value of the estate, as set forth 
in the schedule already presented. At this second meeting a 
universal successor to the bankrupt should be appointed, who 
might be either a creditor or an outsider, who, having before him 
all the debts and the possible assets of the debtor, should offer to 
the creditors a certain sum in the pound for those debts, which 
might be accepted, possibly subject to the approval of the court. 
Under such a system^ in hundreds of estates in which the creditors 
now realize nothing, a substantial dividend would at once be 
obtained. 

" I leave to more competent hands to inform this learned Asso- 
ciation upon the mode in which the assets of an insolvent estate 
are realized for the benefit of the creditors in other countries, and 
not, as is too often the case in this country, to their utter dis- 
comfiture, the waste of their property and sometimes their own 
embarrassment and ruin." 

The following were the contents of Mr. Piggoit's paper, which 
was intituled " The International Effect of Bankruptcy : " 

" Proceedings in bankruptcy may be divided into three stages 
— the adjudication and assignment — the pendency of proceedings 
— ^and the final discharge. 

" In considering the question as an international one, it is well 
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to keep these three divisions distinct. On the second I do not 
propose to dwell, the rules as to concurrent suits and lis alibi 
pendens in ordinary cases applying. 

" Both at the commencement and at the conclusion of the 
proceedings there is^ an order of the court before which they are 
taken. It seems, therefore, the simplest plan to consider each of 
these orders as a judgment and to apply to them the general rule 
relating to the recognition of foreign judgments. 

" First as to the adjudication and assignment. 

"The rule is now universally accepted that an adjudication 
and assignment in one country will be recogized in any other. 
The general proposition may be put thus ; if, during the course of 
proceedings affecting personal property, notice is given that the 
owner of the property has been adjudicated bankrupt by a 
foreign court, the court in which the proceedings are being taken 
will recognize the foreign adjudication and, if requested, will give 
effect to it by staying the proceedings, and, in a suit by the foreign 
trustees, by ordering the property to be handed over for the 
benefit of the creditors under the foreign insolvency ; and that, 
even if the proceedings have terminated, and the property has 
been attached in ignorance of the insolvency abroad, yet that 
insolvency will be recognized, and effect will be given to it, in 
an action by the trustees against the attaching creditor, on the 
foreign order of insolvency as on a foreign judgment. 

" This principle, it will be observed, applies to personal 
property alone. As regards realty, the rule that it must be 
governed by the lex rei sitce is of universal application, and it 
cannot, therefore, be considered to pass to the trustees under an 
adjudication of a foreign court 

" The question of assumed jurisdiction reappears. I have had 
the honour of laying before this Conference what I conceive to be 
the international rules upon this most intricate question. Those 
rules of necessity apply to the case of assumed jurisdiction in 
bankruptcy. 

" It may, however, happen that, either without regard to, or 
in ignorance of, the assignment in one country, a judgment by 
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attachment |may be given in another. It appears that such a 
judgment should be recognized even by the courts of the country 
whose assignment has been disregarded. This is in accordance 
with the general theory of foreign judgments (and the most 
eminent writers hav« assented to it), if the local laws, however 
incorrectly in principle, confer on the attaching creditor an 
absolute title. 

"But the English courts have introduced a most important 
modification of this principle. If the attaching creditor is an 
Englishman, he will be held to have recovered to the use of the 
English trustees, and this, whether the trustees gave notice of their 
claim to the foreign court, or not The reason is obvious. And 
further, if the attaching creditor is a foreigner, he will not be 
allowed to prove under the English bankruptcy without bringing 
into the common fund any money he may have already received 
abroad. 

" We have hitherto considered only the effect of bankruptcy on 
the bankrupt's own property and on the debts owing to him. We 
now advance to the last stage of the proceedings, the order given 
by the court that the debtor be discharged from his obligations. 

" Where the discharge is by the courts of the country of the 
contract, it will be recognized in every other country. 

" No question arises as to the nationality of the parties ; but 
the point always to be considered is, whether the discharge is 
absolute in the country where it was given. A discharge 
equivalent only to the cessto bonoruM of the Romans, exempting 
the debtor from imprisonment, but not releasing him from his 
debts, will not be recognized and will be held not to have 
discharged the obligation. But where the discharge is by the 
courts of a country not the country of the contract, questions very 
difficult of solution arise. To recognize such discharges would be 
to make perfect the system of the comity of nations. One great 
writer alone, Mr. Westlake, has ventured to hope that this comity 
will at last establish itself. In all the range of reports I believe 
there is but one case — Odwin v. Forbes — in which this recognition 
has been accorded. The judgment was pronounced by the 
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President of the Court in Demerara and was approved by the 
Privy Council in England. But the case seems to have been 
forgotten. I doubt whether it has ever since been cited. 

" On the other hand, we have the great authority of Story and 
the learned arguments of Lord Kenyon, Lord Chief Justice of 
England, protesting most powerfully against the recognition of the 
foreign discharge. It might as well be contended that, if a foreign 
state had enacted that no debts due from its own subjects to the 
subjects of another country should be paid, a creditor would have 
been bound by it. The accepted principle now is that a 
discharge of a contract by the law of a place where the contract 
was not made or to be performed will not be a discharge of it in 
any other country, and, further, if a state should by its own laws 
provide that a discharge of an insolvent debtor under its own laws 
should be a discharge of all the contracts, even of those made in a 
foreign country, its own courts would be bound by such pro- 
visions. But they would or might be held mere nullities in every 
other country. 

" England is certainly such a state. The English certificate 
is an answer in the English courts to every contract by the 
bankrupt made in any part of the world. I believe that the 
bankruptcy laws of the majority of nations, with the exception of 
the United States, arrogate to themselves this same right of 
discharging foreign obligations in their own courts. 

" Let me then illustrate, by a hypothetical case, the confusion 
to which this state of things gives rise. 

"We will suppose a contract entered into in France and a 
discharge under the bankruptcy laws of England. In an action 
in the French courts on the contract they will be justified in 
refiising to acknowledge the English discharge. In an action in 
the English courts on the contract, they will be justified in 
acknowledging the English discharge. But suppose the action 
brought in the French courts, and judgment recovered ; and then 
an action in England on the French judgment : the EngUsh 
courts could not do otherwise than give effect to it; for it has 
proceeded strictly in accordance with the principles of inter- 
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national law recognized by our courts, namely, that a discharge 
by the laws of a country which is not the country of the contract 
does not release the debtor from the obligation. 

" Finally, suppose the action on the contract brought in the 
English courts and the defendant's plea of bankruptcy and 
discharge held good. The French courts would be justified in 
refusing to acknowledge such judgment and in allowing the 
plaintiff to recover on his contract. 

" Whatever answer be given to the question whether such a dis- 
charge from foreign obligations as is given by the English courts 
is based upon strict principles of international law, it should tend 
to allay this confusion. If positive, it would perhaps lead to the 
universal adoption of such discharges and hence to a comity 
recognizing them ; if negative, the result would be simpler still, for 
the great impediment to universal recognition would be at once 
removed." 

M. Engels proposed, seconded by Mr. Edgar Hyde, of 
London, and the Conference resolved : 

" That the existing Committee upon Bankruptcy be continued, 
with power to add to its number, and be requested to 
report at the next Conference upon Dr. Tomkins' and 
Mr. Piggott's papers,^ M. Clunet's resolutions and the 
subject generally," 

War Indemnities, 

Professor W. Lloyd Birkbeck, of Cambridge, presented a 
provisional report upon war indemnities : 

" At the Conference of the Association at Frankfort last year, a 
committee was appointed to report at the next annual Conference 
upon the question : * By what right and under what conditions 
may an aggressive power claim a war indemnity in the event of 
conquest?' In moving for this committee. Dr. Thompson 
restricted his plea to the question of indemnity as demanded by a 
victorious aggressive power, a point quite undefined by the 
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existing rules of international law. Accordingly, your committee 
have confined themselves to this phase of the question of in- 
demnity, at once the fnost urgent and the most capable of a ready 
and definite solution. It is true that the very term * aggressive* 
may be open to dispute, since in almost every war each party 
seeks to cast upon the other the odium of commencing or of 
provoking hostilities. The fable of the wolf and the lamb notably 
repeats itself, when a stronger power seeks a pretext for declaring 
war upon a weaker neighbour. Practically, however, the facts of 
the case and the verdict of public opinion may be trusted 
to assign the responsibility of aggression where it properly 
belongs ; and, without attempting to define or to determine 
this, your committee feel warranted in proposing a general rule 
concerning exactions by a conquering power under the name of 
indemnity. 

" In the present imperfect state of international law there are 
two ways only by which a state that ha.s received a grave injury 
can seek redress ; the one by proposing a reference to arbitration, 
a proposal which may be declined or, even if accepted, may lead 
to no result ; the other, an appeal to the sword, the JIik/oo? Xvrry? 

V€LK€<JJV SaKTOS (TL^OpO^, 

" If the injured state is driven through denial of redress to 
adopt this alternative and is victorious, it seems to accord with 
the best established principles of justice that the wrongdoer 
should be compelled, not merely to make compensation for the 
injury inflicted, but also to bear the expense which he has 
occasioned the injured state by obliging it to take up arms in 
order to assert its right In such a case it appears, therefore, 
that the aggressor should indemnify his adversary by a pecuniary 
payment or, it may be, by a cession of territory. 

" But different considerations seem to apply, when war is 
declared, not for the purpose of obtaining redress for an injury, 
when redress is denied, but on the ground of correcting mis- 
government on the part of the state attacked. 

" For, in the first place, when war is declared on such a ground, 
necessity cannot be alleged as an excuse. To redress grievances 
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suffered by the subjects of another state may be a duty of chivalry, 
but certainly is not an obligation of international law. On the 
contrary, it i^ an established principle of international law that 
no state, unless its own interests are affected, can justify hostile 
interference (not sanctioned by treaty) in the internal affairs of 
another state. 

" Even if we admit that such interference may be excused in 
cases of extreme, systematic and long-continued oppression, we 
must not lose sight of the fact that by doing so we are opening a 
door for the advancement of ambitious designs. 

" History abundantly proves that war is rarely, if ever, under- 
taken simply for the sake of improving the condition of an 
oppressed people. Although such a desire may be honestly 
entertained by the rulers of the state which commences hostilities, 
it will be found invariably accompanied by other and more selfish 
aspirations. The declaration of war will, of course, be prefaced 
by the most solemn assurances of disinterestedness ; but the treaty 
of peace will tell a different tale, and, in addition to protection for 
the oppressed, we shall see wide extents of territory ceded and 
vast pecuniary indemnities imposed. The mask of humanity is 
thrown aside, and ambition stands revealed. 

" The danger of admitting an infraction of the principle of non- 
interference, even in an extreme case, is also evident from this 
consideration. There is no government so perfect as not to 
afford just ground of complaint to some classes of its subjects. 
The misrule exercised in Ireland by Great Britain during the 
greater part of the last century can certainly not be justified, even 
if it can be paralleled. Where are laws to be found, affecting the 
majority of a nation, more oppressive than those to which Roman 
Catholics were then subject on account of their faith ? Where an 
administration of the law more unblushingly partial and unjust ? 
If we admit hostile interference at all, what a specious pretext was 
here afforded for a great Roman Catholic power to interfere in the 
name of humanity and for the protection of oppressed co- 
religionists. It would not have been difficult to make out an 
extreme case of oppression and, therefore, if we admit this 
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dangerous exception, a justification for the invasion of Ireland 
and the distribution of arms amongst the disaffected. But would 
the result of such interference have been in the end beneficial even 
to those for whose sake it was professedly undertaken ? Is it not 
certain that innumerable lives would have been sacrificed and 
incalculable misery inflicted, that, not merely the dogs of war, but 
the hyenas of civil war, would have been let loose ? Is it equally 
certain, is it even probable, that the advent of religious liberty and 
good government would have been accelerated ? Is it not rather 
probable that it would have been long retarded ? 

" These considerations shew that it is desirable in the interests 
of peace and general tranquillity not to encourage interference by 
force of arms in the domestic affairs of independent states ; and 
therefore it seems advisable that this rule should be adopted, viz., 
that, if war is declared on the plea of redressing grievances 
suffered by the subjects of a foreign state, then, on the conclusion 
of hostilities, the state which had commenced them should not be 
held entitled to any sum of money or any accession of territory by 
way of indemnity or on any other ground. 

" If a great power solenfbly declares that it is about to interfere 
in the internal affairs of a neighbour for the sake of liberty and 
humanity, such a power should shrink from incurring the 
suspicion of hypocrisy and should shew by its acts, as well as by 
its protestations, that it is in reality animated by the high motives 
for which it claims credit, should, therefore, seek no increase of 
territory and still less haggle for a money payment to reimburse it 
for the expense it may have sustained by its noble and chivalrous 
conduct Our admiration for a volunteer receives a rude shock, 
when he turns round and demands payment for his services. It 
was free to the interfering government to abstain from interference. 
It cannot allege the necessity which exists, when redress for injury 
is refused, and when impunity may probably encourage fresh 
aggression. The belligerent who can advance no ground for 
war, except a desire to promote the cause of humanity and justice, 
has no good reason to complain, if he is held to his word and 
prevented from reaping any benefit by aggression beyond the 
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satisfaction arising from a sense of his own merits and the 
gratitude of those for whom he has contended. 

**To admit that a state which commences hostilities on the 
pretext of sympathy with the victims of misgovernment possesses 
all the rights which belong to a state that makes war in order to 
obtain redress for an injury would increase the temptations to 
aggression, which are too strong already. By making such an 
admission you, in effect, say to an ambitious power : ' If you attack 
and overcome a weak neighbour, because its rule is far from 
perfect, although, perhaps, no worse than your own, you may 
strike with impunity ; you may demand from your adversary every 
shilling of the expense which you may incur, or you may exact an 
equivalent by a cession of territory ; it is true, you have received 
no injury, but your feelings of justice and humanity have been 
outraged ; your foe lies at your feet ; use him at your discretion ; 
any one who should protect him would become the accomplice of 
his misgovemment. ' 

"No doubt, such a rule as we propose, like all the rules of 
international law, is open to the objection that it may be violated. 
But it would be wrong to conclude that it must therefore be use- 
less. A rule founded on reason and justice, when it has received 
general acceptance, possesses a vitality of its own ; and laws are 
obeyed, not simply because some penalty will follow the breach of 
them, but also because the will of individuals is always influenced 
and often overborne by the general will ; and in this manner there 
is created a tendency to obey rules which have received the 
sanction of general approval. The efforts of this society will 
therefore not be wasted, if they are directed to the formation and 
recommendation of rules for the intercourse of nations, based 
upon principles of equity, good faith and utility." 

It was agreed that it should be left to the Executive Council to 
take such further steps in connection with this subject as it should 
deem expedient. 

This terminated the substantive business of the Conference at 
445 P-M. 
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Saturday, i6 August, 1879. 

The last sitting of the Conference began at 11 a.m. on 
Saturday, the i6th of August. 

Sir Travers Twiss, Q.C, D.C.L., F.R.S., in the chair- 
After the reading and confirmation of the minutes of the 
preceding day — 

Miscellaneous Papers, 

The following papers were laid upon the table : " Neutrality 
and Protection of the projected Darien Canal," by Mr. A. P. 
Sprague, of New York, and " On Customs and Conventions," by 
Mr. Manley Hopkins, of London. 

Mr, Dwyer Grafs Invitation to Dublin for 1880* 

Mr. William Baker, of London, moved, seconded by Dr. E. E 
Wendt, also of London, and it was resolved : 

"That the thanks of the Conference be tendered to Mr. E. 
Dwyer Gray, M.P., Lord Mayor elect of Dublin, for his 
kind letter inviting the Association to meet in the year of 
his mayoralty, 1880, at Dnblin." 

Election of Officers for 1879-80. — Eighth Annual Conference, 

It was determined, upon the motion of Dr. E. E. Wendt, 
seconded by M. Theodore Engels, of Antwerp, Chairman of 
the Belgian Lloyd, to leave the election of officers of the 
Associationf for the ensuing year> and the selection of a place of 
meeting for the next annual Conference % to the Executive Council. 

Votes of Thanks. 

The following votes of thanks were unanimously passed : . 
Proposed by Count Eric Sparre, of Wenersborg, Sweden, 

* Gf. p. 33» ante, t See pp. 3-9, ante, X See Preface, p. 14, ante. 
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Governor of the Province of Elfsborg, seconded by Dr. H. L. 
Norman, of Batavia, Member of the Dutch East Indian 
touncil : 

" That the wannest thanks of this Association be offered to the 
Right Hon. the Lord MayoRj the Aldermen and the 
Common Council of the City of London for their kindness 
and courtesy in placing the Council Chamber and the 
Committee Rooms of the Guildhall at the disposal of this 
Association for the Conference ; " 

Proposed by M. Theodore Engels, seconded by Dr. C. 
GUTSCHOW, of Hamburg : 

" That the cordial thanks of this Association be conveyed to the 
Right Hon. the Lord Mayor of the City of London for 
his kindness and courtesy at the inaugural meeting of the 
Conference and for the magnificent hospitality of his 
reception of the members of this Association at the banquet 
at the Mansion House on Wednesday last ;" 

Proposed by Professor C. Goos, of the University of Copen- 
hagen, seconded by M. J. Herrebandt, Judge, of Bruges : 

"That the Association gratefully acknowledges the kind 
assistance rendered to it by the Right Hon. Sir Robert 
Joseph Phillimore, one of its Honorary Vice-Presidents, 
in opening the proceedings of this Conference and sincerely 
thanks him for the learned and comprehensive address 
which he delivered on that occasion ; *' 

Proposed by the Hon. Judge E. C. Benedict, of New York, 
seconded by Mr. Cornelius Walford, F.S.A., F.S.S., F.R.H.S., 
of London : 

" That this Association feels that it cannot too warmly thank 
Sir Travers Twiss for the untiring efforts which he has 
always made in furthering its interests and promoting its 
welfare, and especially for his great exertions and the earnest 



Digitized by 



Googk 



( 3" ) 

zeal, and admirable discretion which he, has uniformly 
exhibited during the Conference of 1879 in the Guildhall of 
the City of London ; " 

Proposed by M. Clunet, of Paris, seconded by Mr. Fung-Yee, 
of the Chinese Legation in London : 

" That the warm thanks of the Association be presented to 
the Master, the Court and other Members of the Worship- 
ful Company of Drapers for their liberality in throwing 
open their stately Hall to the Association and for their 
kind hospitality of the 12th August ; " 

Proposed by Dr. Beelaerts van Blokland, of the Hague, 
Counsel to the Dutch Ministry of Justice, seconded by Signor 
Bernardo Mattiauda, of Rome : 

"That the sincere thanks of this Association be given to 
the Chairman (Mr. Alderman Hadley), Vice-Chairman, 
Members and Secretaries (Mr. J. Rand Bailey and Mr. 
Charles Stubbs) of the Reception Committee for their 
zealous co-operation in providing a hearty welcome to 
the foreign members of the Association visiting this 
city;" 

Proposed by Serjeant E. W. Cox, Recorder of Portsmouth, 
seconded by Dr. A. Alexy, of Buda-Pesth : 

" That the thanks of the Conference be transmitted to the 
owners, directors or trustees of the public places of interest 
in and near London for their Hberality in granting to the 
members of the Association special permission and facili- 
ties to visit those places ; " 

Proposed by Dr. E. E. Wendt, seconded by Dr. V. Marcus, 
Syndic of Bremen : 

" That the best thanks of this meeting be offered to the 
members of the public press for the care and accuracy 
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with which they have reported the proceedings ol the 
Conference." 

Mr. J. Rand Bailey suitably responded on behalf of the 
Reception Committee. 



Close of the Conference, 

Sir Travers Twiss now rose to close the Conference. He 
said: 

** We have arrived at the last stage of our proceedings ; and it 
now devolves upon me, as Chairman of the Executive Council, to 
state that we consider the present meeting to have been, as 
regards as well the attendance of members as the quality of the 
papers read and the interest attaching to the discussions, the 
most successful of the seven Conferences which the Association 
has held. We thank you all for your presence, and we have now 
endeavoured to express our thanks to all those without whose 
assistance the success of the meeting would not have been 
achieved. It is unnecessary for me to review our work at length. 
I will only observe that we have made considerable progress with 
several very important questions. No question could be more 
important to the great commercial interests of the world than that 
which has been brought before us by the Chamber of Commerce 
of Frankfort-on-the-Main, namely, that of an international law 
to regulate negotiable securities. This species of property has 
sprung into existence almost within the memory of living men, 
and as yet, though much needed, there is no law upon the 
subject, nor a custom supplying the place of law. The Chamber 
of Commerce of Frankfort, being, as it were, in the very heart of 
the question on the Continent of P!lurope, felt a great desire to 
come over to London and confer upon the subject with the 
bankers of this city. I am happy to say that the bankers of 
London have come forward in the most cordial manner and 
promised their co-operation in the matter ; and I have no doubt 
that after due deliberation we shall arrive at results satisfactory to 
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those interested. Two or three other important topics have like- 
wise been, I may say, advanced a stage in public opinion. The 
object which we have in view is above all things to leaven public 
opinion with respect to subjects of general interest, which cannot 
be brought before people of different nations in a more con- 
venient manner than by assemblies of this kind, in which represen- 
tative persons meet, exchange views and endeavour to agree. We 
do not claim or in any way attempt to bring our conclusions 
directly to the notice of governments. We wish our members, 
when they return to their own countries, to lay the results of our 
deliberations before their fellow-citizens ; it is for the subjects of 
each state to call the attention of their government to the 
particular matters in which they are interested ; and it will then 
rest with the governments to take such action as they think 
proper, with a due regard to the suggestions of their own people, 
in the common interest. But we have no desire whatever; nor do 
we presume, to interfere with governments further than this. We 
only hope that every one will tell his friends what has taken place 
in our midst, what has been discussed, and what has been 
resolved, as likely, in our opinion, to prove beneficial to all 
nations. I have ventured to make these remarks before we part. 
I may be allowed to add that we are under an especial obligation 
to those who have come from a long distance. We have with us 
gentlemen from Australia, from India, I need not say from the 
United States of America, for they have always been with us ; 
citizens of that great country were present at the foundation of 
our society in Brussels and have never failed to attend our 
meetings and assist in our undertaking. We must not expect 
that the seed which we sow will bear fruit immediately. The 
noblest trees require many years before they come to maturity. 
We must be patient, advancing cautiously and dealing with 
questions in a practical manner, and I a.n satisfied that our 
existence will be both a long and a useful one. I need not, I 
think, detain you any longer, except on behalf of the English 
members to wish you *God speed, and may we meet again.* 
We have lost several good friends since our last meeting, but I 
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hope we shall all meet again and shall have the pleasure of 
welcoming for many years those gentlemen from distant lands 
who will come to help us in our work." 
The session terminated at 12 m. 

(Signed) Oliver Smith, 

Honorary International Secretary » 



TTravers Twiss, 

The above Report is ap- I chairman of the Executive Council. 

proved by the Council | H. D. Jencken, 

I Honorary General Secretary, 
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APPENDIX A. 



COMMENTS OF DR. C. W. TREMEL, OF VIENNA, UPON THE 
RESOLUTIONS, RELATING TO OBLIGATIONS TO BEARER, 
PROPOSED BY THE FRANKFORT CHAMBER OF COMMERCE. 

To THE Honourable Chamber of Commerce of Frankfort-on-the- 

Main. 

After a discussion with the members of the First Section of the Lower 
Austrian Chamber of Commerce at Vienna I take the liberty of making the 
following observations upon the resolutions, relating to the question of uniform 
international legislation concerning obligations to bearer, which you have 
communicated to me. 

I begin by assuming that, since the author* of the treatise, likewise for- 
warded to me, upon which the resolutions are based, states in his introductory 
remarks that those obligations to bearer which he there mentions under heads 
I, 2, 3 and 4 are excluded from his inquiry, which is to be confined to obli- 
gations to bearer entitling to the payment of money and issued in series (that 
is to say, to instruments in the nature of debenture bonds and shares), the 
resolutions likewise have reference only to the latter class of obligations to 
bearer, and not to obligations to bearer in general. 

But, as, nevertheless, this restriction is not always observed, either in the 
treatise or in the resolutions, which both frequently speak of obligations to 
bearer generally, it would perhaps be convenient, in order to avoid misappre- 
hensions, to make a more critical selection of the terms to be employed. 

Thus, in the very first and second resolutions (No. I.), instead of the 
expression * obligation to bearer,* which is too wide, one corresponding exactly 
with the heading should be used. The same remark applies to No. II. 

"With regard to Nos. I. and II , upon the merits, I am in favour of leaving 
all provisions as to the application of the floating capital of land mortgage 
banks, where the creditors have a preference or specific charge, to the individual 
governments. I should also like to see it more clearly expressed that the 
supervision of the management of land mortgage banks is not to be exercised 
by government inspectors alone, or solely by committees of mortgage debenture 
holders, but by a combination of both organs of inspection. 

As regards No. III. (railjvay debts), the Section of the Vienna Chamber of 
Commerce was of opinion that, for the present, judgment must be suspended 
upon resolutions 3 to 6 ; it thought that they would require a very thorough 
consideration, at which representatives of railways should be present, since 

• Dr Beiscrt, see ante, p. 68. 
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they involved highly important questions, possibly even that of the total 
abrogation of the disposing power of railway authorities. 

I do not agree with the answer given by resolution 4 in No. IV. (shares) to 
the question whether it is permissible that the shares of one and the same 
company be issued partly to individuals by name, partly to bearer. At any 
rate, I must object to its being allowed to each shareholder to have his shares, 
issued to bearer, converted into shares nominative. It is to be presumed that 
the articles of each company regulate the quality of its shares ; and an altera- 
tion of the articles cannot be permitted at the bare instance of a shareholder. 
Nor can I subscribe to the next resolution, as running counter to the provisions 
of the German Commercial Code, which, at least to some extent, has already 
become international law. 

As to No. V. (restrictions upon negotiability), I cannot help declaring myself 
reluctant to adopt the resolutions, and for this reason, that bonds and shares 
nominative do not form part of the inquiry, which is to deal only with an 
international legal regulation of the jural relations arising out of obligations to 
bearer ; such, at any rate, I conceive to be the intention of the Frankfort 
Central Committee. Consequently the question, what, in the case of bonds 
or shares nominative, should be the course of proceeding, where the obligee 
or shareholder named wishes to assert his right to the instrument or to the 
receipt of interest or, as the case may be, of dividends, does not arise. At the 
same time, for a proper answer to this question, I beg to refer, by way of 
suggestion, to the most recent statutes of the Austro- Hungarian Bank, merely 
observing that a deposit of the coupon-sheet and payment upon production of 
the receipt are by no means the necessary consequence of the conversion in 
question, by which obligations to bearer are simply turned into obligations 
negotiable by indorsement. 

With reference to No. VI. (recovery and attachment of obligations to bearer), 
apart from the consideration that once more obligations to bearer should not be 
spoken of generally, I am unable, as at present advised, to agree with the two 
resolutions which differ from the provisions of the German Commercial Code. 
I reserve to myself to give my detailed reasons on a future occasion. 

Similarly, I can now only express in a general way my dissent from resolu- 
tion VII. (annulment), i, on the ground of the great difficulty of satisfactorily 
proving the destruction of a document to the court in which proceedings for 
annulment are brought. 

The resolution under head VIII. does not seem to me to be clearly worded. 

A period of 10 years for the limitation of actions (see IX.) upon coupons and 
dividend warrants would perhaps be sufficient. That the period of limitation 
should be stated upon each coupon can only meet with decided approval. 

Resolutions i and 2 of No. X. (missing coupons) are closely connected with 
the resolutions relating to annulment. Here again I can only in a general 
manner express considerable doubt, which I defer justifying to another time. 
On the other hand, I concur in the proposal that the amount of missing coupons 
should be deducted from the capital. 

In conclusion, having regard to the wish expressed by the First Section of 
the Vienna Chamber of Commerce, and considering that several points in the 
resolutions must for the present remain undecided, as needing a more thorough 
sifting and deliberation, for which they are as yet scarcely rife, considering, 
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further, that the inquiry in hand involves the consideration of highly important 
and diflftcult questions, which will require the most careful examination, and 
considering, finally, that a decision is not, perhaps, a matter of very particular 
urgency, I beg to propose that the subject of the international legal regulation 
of the jural relations arising out of obligations to bearer be not placed upon 
the order of the day for the general meeting of the Association for the current 
year. 

Yours respectfully, 

C. W. TREMEL. 
Vienna, 26 July, 1879. 
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APPENDIX B. 



PRINCIPLES FOR AN INTERNATIONAL LAW TO GOVERN 
BILLS OF EXCHANGE, ADOPTED BY THE ASSOCIATION 
AT THE BREMEN, ANTWERP AND FRANKFORT CON- 
FERENCES. 

1. The capacity to contract by means of a bill of exchange shall be 
governed by the general capacity to enter into an obligation. 

2. To constitute' a bill of exchange it shall be necessary to insert on the 
face of the instrument the words ** Bill of Exchange" or their equivalent. 

3. It shall not be obligatory to insert on the face of the instrument, or on 
any indorsement, the words "Value received " nor to state a consideration. 

4. Usances shall be abolished. 

5. The validity of a bill of exchange shall not be affected by the absence or 
insufficiency of a stamp. 

6. A bill of exchange shall be deemed negotiable to order, unless restricted 
in express words on the face of the instrument or on an indorsement. 

7. The making of a bill of exchange to bearer shall not be allowed. 

8. The rule of law of distantia loci shall not apply to bills of exchange. 

9. A bill of exchange shall be negotiable by blank indorsement. 

10. The indorsement of an overdue bill of exchange which has not been 
duly protested for dishonour for non-payment shall convey to the holder a 
right of recourse only against the acceptor and indorsers subsequent to due 
date. Where due protest has been made, the holder shall only possess the 
rights of the indorser to him against the acceptor, drawer and prior in- 
dorsers. 

11. The acceptance of a bill of exchange must be in writing on the face of 
the bill itself. The signature of the drawee (without additional words) shall 
constitute acceptance, if written on the face of the bill. 

12. The drawee may accept for a kss sum than the amount of the bill. 

13. In case of dishonour for non-acceptance or for conditional acceptance, 
the holder shall have an immediate right of action against the drawer and the 
indorsers for payment of the amount of the bill and expenses, less discount. 

14. The cancellation of a written acceptance shall be of no effect 

15. Where the acceptor shall have committed an act of bankruptcy before 
due date, the holder shall have an immediate right of action against the 
drawer and indorsers for payment of the amount of the bill and expenses, 
less discount. 
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1 6. No days of grace shall be allowed* 

17. The holder of a bill of exchange shall not be bound, in seeking 
recourse, by the order of succession of the indorsements, nor by any prior 
election. 

18. Protest, or noting for protest, shall be necessary to preserve the right of 
recourse upon a bill of exchange dishonoured for non-acceptance or for 
non-payment. 

19. Immediate notice of dishonour shall be necessary to preserve the right 
of recourse upon a bill of exchange.* 

2a The time within which protest must be made shall be extended in the 
case of vis major during the time of the cause of interruption, but shall not in 
any event exceed a short period of time to be fixed by the code. 

21. No annulling clause need be inserted in duplicates. 

22. A simultaneous right of action on a bill of exchange shall be allowed 
against all or any one or more of the parties to the bill. 

23. The surety upon a bill of exchange {donneur d'aval) shall be primarily 
liable with the person whose surety he is, 

24. The capacity of a foreigner to contract by means of a bill of exchange 
shall be governed by the law of his country ; but a foreigner who enters into 
a contract of exchange, being incapable of binding himself by such a contract 
in his own country, shall be bound, if he is capable of binding himself by such 
a contract under the law of the country in .which he contracts. 

25. The owner of a lost or destroyed bill of exchange, duly protested for 
want of payment, has a right, upon giving security, to payment of the bill by 
the acceptor, any indorser prior to himself, or the drawer. 

26. The limitation of actions upon bills of exchange s^ainst all the parties 
(acceptor, drawer, indorsers and sureties = donnmrs d*avat) shall be eighteen 
months from due date. 

27. In the foregoing articles the term Bill of Exchange shall include Pro- 
missory Note, where such interpretation is applicable; but Promissory 
Note shall not apply to coupons, bankers' cheques and other similar 
instruments in those countries where such instruments are classed as 
promissory notes. 

* Substituted at Frankfort for "Default of notice of dishonour for non-acceptance or non- 
pa^rment shall not entail upon the holder or other parties to a bill of exchange the loss of 
their rii^ht of recourse for the amount of the bill ; but the defaulting party shall nevertheless 
be liable for any damage occasioned by such default," passed at Bremen. 
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APPENDIX C. 



THE YORK AND ANTWERP RULES. 

Rule I. Jettison of Deck Cargo, — No jettison of deck cargo shall be made 
good as general average. 

Every structure not built in with the frame of the vessel shall be considered 
to be a part of the deck of the vesseL 

Rule II. Damage by Jettison. — Damage done to goods or merchandise by 
water which unavoidably goes down a ship's hatches opened or other opening 
made for the purpose of making a jettison shall be made good as general 
average, in case the loss by jettison is so made good. 

Damage done by breakage and chafing or otherwise from derangement of 
stowage consequent upon a jettison shall be made good as general average, in 
case the loss by jettiscm is so made good. 

Rule III. Extinguishing Fire on SA^oard, — Damage done to a ship and 
cargo or either of them by water or otherwise in extinguishing a fire on board 
the ship shall be general average ; except that no compensation be made for 
damage done by water to packages which have been on fire. 

Rule IV. Cutting away Wreck, — Loss or damage caused by cutting away 
the wreck or remains of spars or of other things which have previously been 
carried away by sea-peril shall not be made good as general average. 

Rule V. Voluntary Stranding, — When a ship is intentionally run on shore 
because she is sinking or driving on shore or rocks, no damage caused to the 
ship, the cargo and the freight, or any or either of them, by such intentional 
running on shore shall be made good as general average. 

Rule VI. Carrying Press ofSaiL—Tizmdcgt occasioned to a ship or cargo 
by carrying a press of sail shall not be made good as general average. 

Rule VIL Port of Refuge Expenses, ^Whtn a ship shall have entered a 
port of refuge under such circumstances that the expenses of entering the port 
are admissible as general average, and when she shall have sailed thence with 
her original cargo or a part of it, the corresponding expenses of leaving such 
port shall likewise be admitted as general average ; and, whenever the cost of 
discharging cargo at such port is admissible as general average, the cost of 
reloading and stowing such cargo on board the said ship, together with all 
storage charges on such cargo, shall likewise be so admitted. 

Rule VIII. Wages and Maintenance of Crew in Port of Refuge,— VfYatn a 
ship shall have entered a port of refuge under the circumstances defined in 
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Rule VII., the wages and cost of maintenance of the master and mariners from 
the time of entering such port, until the ship shall have been made ready to 
proceed upon her voyage, shall be made good as general average. 

Rule IX. Damage to Cargo in Discharging. — Damage done to cargo by 
discharging it at a port of refuge shall not be admissible as general average, 
in case such cargo shall have been discharged at the place and in the manner 
customary at that port with ships not in distress. 

Rule X. Contributory Values, — The contribution to a general average 
shall be made upon the actual values of the property at the termination of the 
adventure, to which shall be added the amount made good as general 
average for property sacrificed ; deduction being made from the shipowner's 
freight and passage-money at risk of such port-charges and crew's wages as 
would not have been incurred, had the ship and cargo been totally lost at the 
date of the general average act or sacrifice ; deduction being also made firom 
the value of the property of all charges incurred in respect thereof subsequently 
to the arising of the daim to general average. 

Rule XI. Loss of Freight, — In every case in which a sacrifice of cargo is 
made good as general average, the loss of freight, if any, which is caused by 
such loss of cargo shall likewise be so made good. 

Rule XII. Amount to be made good for Cargo, — ^The value ^o be allowed 
for goods sacrificed shall be that value which the owner would have received, 
if such goods had not been sacrificed. 
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APPENDIX D. 



COMMITTEES. 
Public international law. 
Extradition. 
Collisions at sea. 
Quarantine. 
Principles to govern the intercourse between Christian and non-ChrtstiaD 

peoples. 
Consular jurisdiction m Eastern countries. 
The mixed tribunals of Egypt. 
Reduction of armaments. 
War indemnities. 

Private international law. 

General average. 
Affreightment. 
Bills of lading. 
Bills of exchange. 
Obligations to bearer. 
Mercantile custom. 
Patents for inventions. 
Copyright. 
Trade marks. 
Bankruptcy. 
Foreign judgments. 
Evidence for foreign courts. 

Weights and measures. 
Bi-metallic money. 
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